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Executive Summary

Negotiating Agreement in Politics

The breakdown of political negotiation within Congress today is puzzling in several important
respects. The United States used to be viewed as a land of broad consensus and pragmatic politics
in which sharp ideological differences were largely absent; yet today politics is dominated by
intense party polarization and limited agreement among representatives on policy problems

and solutions. Americans pride themselves on their community spirit, civic engagement, and
dynamic society, yet we are handicapped by our national political institutions, which often—but
not always—stifle the popular desire for policy innovation and political reforms. The separation
of powers helps to explain why Congress has a difficult time taking action, but many countries
that have severe institutional hurdles to easy majoritarian rule still produce political negotiations
that encompass the interests and values of broad majorities.

This report explores the problems of political negotiation in the United States, provides
lessons from success stories in political negotiation, and offers practical advice for how diverse
interests might overcome their narrow disagreements to negotiate win-win solutions.

We suggest that political negotiation is often essential to democratic rule, yet negotiating
is difficult to do. First, the human brain makes mistakes that stymie even good-faith efforts.
Second, our own Congress today faces greater structural obstacles to successful negotiation than
at any time in the past century. Members of Congress themselves have identified many of the
reforms within Congress that would produce such joint gains. We support those proposals with
data from studies of the Congress, from Europe, from international relations, and from cognitive

psychology.
The Human Brain

Our analysis throughout this report applies only to “tractable” situations in which both or all
parties to a negotiation could gain. We use the term negotiation myopia to describe the inability
to see these available joint gains. Chapter 4, titled “Negotiation Myopia,” focuses on the two main
cognitive mistakes that interfere with the parties seeing and realizing all that they could from
their interaction. Drawing from almost a half -century’s worth of scholarship on negotiation

and recent work in cognitive psychology, the chapter shows how fixed-pie bias can blind up to
60% of participants to the possible gains in a negotiation, and it shows how self-serving bias often
produces impasse even when both parties can gain from agreement.

American Political Science Association



Structural Obstacles to Negotiation in the US Congress

Chapter 2, titled “Causes and Consequences of Polarization,” demonstrates that the parties in
Congress are more polarized now than they have been since 1906 (Figure 1). The causes are not
likely to disappear soon, and they include the realignment of the parties since President Johnson
signed the 1964 Civil Rights Act; the closely matched electoral strength of the two parties

since 1980; and the growing income inequality in the United States combined with the greatly
increased importance of fundraising in politics. According to recent studies, both redistricting
reforms and open primaries will do relatively little to help. Campaign-finance reform could
probably reduce polarization, but significant reform in this realm is unlikely in the near future.

Figure 1: Polarization in Congress
Average Difference on Party Conflict Scale

Polarization

N 4

T T T T T T T T T
1878 1894 1910 1926 1942 1958 1974 1990 2006
Year
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Figure 1: Average Distance between Positions across Parties. The y-axis shows the difference in mean positions between the two parties in
both the House of Representatives and the Senate from 1879 to 2011, using the DW-NOMINATE measures. Congress is more polarized

now than it has been in more than 100 years.

Institutions and Rules to Overcome Negotiation Myopia

Procedural arrangements for resolving political strife—which we call the rules of collective
political engagement—suppress myopia and augment the potential for deliberative negotiation.
These arrangements include a careful incorporation of technical expertise, repeated interactions,
penalty defaults, and relative autonomy in private meetings. Some countries incorporate

these arrangements into their political institutions and therefore can rely more extensively on
cooperation and compromise in the normal practice of politics. Yet even countries without on-
going institutions that facilitate cooperation may adopt these procedural arrangements and

thus produce more successful negotiations (see Chapter 6, titled “Conditions for Successful
Negotiation: Lessons from Europe”).
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Negotiation in the US Congress

In the United States, we need to negotiate in politics more than, for example, Great Britain
because the Constitution of the United States, with its separation of powers and checks and
balances, generates many veto points that keep simple majorities from ruling. Because of all of
these veto points, members of Congress must negotiate at least partial agreement not only within
their parties but also across party lines within each house, between the two houses, and with
the president. Chapter 3, titled “Making Deals in Congress,” demonstrates how the practices

of repeated interactions across party lines, private spaces for deliberation, and penalty defaults
facilitate negotiated agreements in Congress. It emphasizes Congress’s capacity to bring into

a negotiation several issues or facets of an issue at the same time so that the parties can trade
items that are low priority for one but high priority for the other (i.e., “integrative negotiation”).
Currently, the parties in Congress are less likely than parties in other advanced industrial
countries to rely in their negotiations on nonpartisan technical expertise.

Is Negotiation “Democratic”?

Chapter 5, titled “Deliberative Negotiation,” describes how negotiation is as important a tool

in democracy as majority rule. It singles out a particular kind of negotiation, deliberative
negotiation, as the kind most likely to produce agreements that encompass the interests and
values of broad majorities as well as the kind most compatible with democratic ideals. We also
show that certain conditions that make deliberative negotiation possible, such as closed-door
arenas for discussion, long incumbencies, and various forms of side-payments, can be compatible
with democratic ideals.

Lessons from International Negotiation

Chapter 7, titled “Negotiating Agreements in International Relations,” provides lessons from
negotiations among nations. Some of the many lessons learned are compatible with those learned
from studies of Congress and of European nations, including the following:

o Link issues in which each party gains on matters of high priority and sacrifices on
matters of low priority.

» Engage in join fact-finding or rely on nonpartisan expertise for the factual basis of the
negotiation.

o Reveal information to the others on your preferences and the facts that you have
regarding the topic of negotiation. Actively request information from the others on
their preferences and their knowledge of the facts.

o Negotiate in confidentiality.

Conclusion

The lessons learned from various sources—commercial negotiations; psychology experiments;
and studies of Congress, other democracies, and international relations—are remarkably
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consistent. They show that when polarization and negotiation myopia pose major problems,
deliberative negotiation is a good solution. In deliberative negotiation, the parties share
information, link issues, and engage in joint problem-solving. Only in that way can they discover
and create possibilities of which they had no idea before beginning the process. Only in that way
can they use their collective intelligence constructively, for the good of citizens of both parties
and for the country. This report explores these possibilities in depth, drawing on research from
all of the major fields in political science.
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Negotiating Political Agreements

Cathie Jo Martin

Introduction

The recent gridlock in Congress may well be a metaphor for the erosion of cooperation in con-
temporary political life.! We often value cooperation at the community level, but our national
public space is dominated by endless bickering and stalemate, and our national political
institutions seem to betray our best intentions. Many other advanced, industrial democracies

do a better job at locating pragmatic solutions to pressing policy problems through political
negotiation, using the very norms of cooperation that we teach to our children and often practice
in our communities. These nations manage the tussles and traumas of politics with a level of
grace, efficiency, and effectiveness that today seems absent from the American political process,
and they avoid the extreme deadlock that often paralyzes contemporary American politics.

The “high-noon” brinksmanship between our Democrats and Republicans is fundamentally at
odds with the quieter mechanisms for policy making in Northern Europe, and our politics of
stalemate sharply contrasts with their politics of cooperation. One wonders, then, why America—
one of the most economically and socially vibrant countries in the world—has become relatively
impotent in the political realm.

This report explores the problems of political negotiation, by which we mean the practice
in which individuals—usually acting in institutions on behalf of others—make and respond to
claims, arguments, and proposals with the aim of reaching mutually acceptable binding agree-
ments. We begin by considering the particular obstacles to negotiation in the United States and
the ways that Congress currently addresses these obstacles. Drawing from writings in experi-
mental psychology, we identify forms of what we call negotiation myopia—that is, the mistakes
made by the human brain in processing information and calculating collective political interests.
We summarize how the institutions and procedural rules of collective political engagement help
to overcome negotiation myopia, and we highlight European and international examples of insti-
tutions that create dramatically different incentives for cooperation among political actors, inter-
est groups, and citizens. Finally, we offer suggestions for how policy makers might overcome
institutional constraints against negotiating agreement in politics.

In great part, the institutional obstacles to political negotiation in the United States are well
known: a strong separation of powers between the presidency and Congress (with branches often
controlled by different parties) and the structure of two-party competition (particularly when
these parties are polarized and relatively equally matched) produce few incentives for political

1 The author wishes to thank Jane Mansbridge, Frances Lee, Sarah Binder, Dino Chistensen and Doug Kriner for invaluable
comments on this chapter.
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cooperation between the warring sides. Politicians in countries with multiple major parties must
practice cross-party cooperation to gain and hold power, and the governments of those countries
often have close linkages between the executive prime ministers and their legislative parliaments.
Our two major parties in the United States have no such incentives. Win or lose is the name of
the game, and constant conflict, changes in government, and frequent policy reversals make for
an unstable policy and business climate.

Our institutions for organizing private interests do little to further successful political out-
comes. For example, American firms are adept at demanding narrow regulatory concessions that
pertain to their own industry, and Congress is bombarded with demands from every “nook and
cranny” of the business community. Yet, employers and unions have weak associations to help
them meet collective political goals; consequently, they have difficulty expressing collective in-
terests. They do not trust government, but they also cannot trust their collective selves.

It would be naive to think that all conflicts may be negotiated, and this is particularly
true for the current American Congress (see Chapters 2 and 3). Legislators may derive greater
benefits from blocking deals than from making a good-faith effort for mutual accommodation.
In their reluctance to negotiate a mutually acceptable compromise, they may be driven by their
well-healed funders, by electoral and partisan priorities, or by deep ideological divisions. Even
political agreement does not ensure democratic and/or just solutions to policy problems: deals
may benefit those at the negotiation table but may adversely affect those whose interests are not
represented (e.g., the future generations, the marginally employed, and the nonvoters). When re-
formers confront parties that prioritize electoral gain above substantive solutions to economic
and social problems, and deep-seated ideological divisions result in stalemate and blindness to
the fortunes of future generations, then political struggle rather than negotiation may well be the
better recourse for altering the status quo.

Yet, despite the institutional odds against it, political negotiation sometimes works in the
United States, and this report analyzes how these episodes of success may occur. These unex-
pected successes in political negotiation often happen when participants adopt the rules of collec-
tive political engagement that routinely enable higher levels of cooperation in other advanced
democracies. For example, procedural arrangements that incorporate a formal role for nonparti-
san, technical expertise in policy deliberations in advance of specific legislative proposals may
facilitate a collective “meeting of the minds.” Repeated interactions among participants establish
informal punishments for deception and bloated claims while nurturing norms of trustworthy
behavior. Dire consequences of inaction help to prevent stonewalling behavior. Allowing negotia-
tions to take place in private settings encourages pondering rather than posturing.

We argue that adopting many of these rules of engagement may facilitate deliberative
negotiation, in which participants search for fair compromises and often recognize the positive-
sum possibilities that are otherwise frequently overwhelmed by zero-sum conflicts. Of course,
deliberative negotiation is possible only in situations in which some potential common ground
or zone of possible agreement exists and participants have a genuine desire to achieve a deal. But
practices of deliberative negotiation have been central to American democracy since the con-
struction of our nation. We think that it is time to return to the basics. Thus, this task force re-
views our institutional disincentives for cooperation and rewards for conflict and also suggests
best practices in the art of collective politics.

American Political Science Association



Negotiation Myopia

Individuals often fail to agree to resolutions that would leave everyone better off in part because
the human brain falls prey to negotiation myopia, a constellation of cognitive, emotional, and
strategic mistakes that stand in the way of achieving agreement and mutual gains. Two major
forms of cognitive myopia—fixed-pie bias and self-serving bias—impede successful negotiation. A
successful negotiation may either simply settle on some point in the zone of possible agreement
among the parties or, more expansively, produce an agreement that captures all of the “joint
gains” that can be discovered or created in the situation. Fixed-pie bias prevents participants

from seeing and exploiting all possible joint gains and sometimes prevents any agreement at all.
Self-serving bias makes the parties to the negotiation overestimate their likelihood of winning,
thereby standing in the way of actually making an agreement. Emotions also may block successful
negotiation; the emotional barrier of anger particularly interferes with the production of collective
agreement. In addition, myopia relevant to our sense of timing—such as uncertainty and
difficulties considering second- and third-order effects—may distort or diminish our incentives
for long-term thinking because few want to make short-term investments in exchange for risky,
long-term rewards (Jacobs 2011, 52). Global warming is a classic example of time myopia: citizens
are asked to make changes in their lives and automobile manufacturers are called on to invest in
emissions-reducing technology that will have an impact on climate change 20 years hence.

Strategic hardball tactics also can stand in the way of concluding successful negotiations.
Such tactics particularly come into play when parties aim at short-term gains rather than long-
term relationships. In any negotiation, participants may rationally reject a resolution that benefits
them in the short run if they believe that forgoing immediate gains will set them up for an even
bigger future victory. This is no less true of Congress. As the causes and consequences of polari-
zation in the United States are explained in Chapter 2, such tactics result in the most benefits
when the parties in Congress are almost equally matched: if the minority party can possibly gain
the majority in the next Congress, it has strong political motivations to prevent policy successes
that will give electoral advantages to the majority party. At a significant point in the Clinton-
era negotiation over health reform, for example, Republican strategists determined that their
best chances for a surge in public support at the next election were in simply killing the Clinton
health-reform bill. Thus, they urged legislators to reject any alternative bipartisan measure. The
tactic was highly successful in the short run. Along with many other developments, however, it
helped poison future relationships, undermining the potential for long-run joint gains.

Under certain conditions, negotiation myopia may be overcome with institutional rules of collec-
tive engagement that enable deliberative negotiation, by allowing participants to rise above their
internecine squabbles and to focus on value-creating accords. By deliberative negotiation, we
mean negotiation characterized by mutual justification, respect, and the search for fair terms of
interaction and outcomes. This kind of negotiation may entail pure deliberation, in which the par-
ties develop a collective understanding of the problems confronting them and seek to articulate

a common good. It may also include fully integrative negotiation, in which the parties find a crea-
tive way to approach the problem that provides both with what they actually want and neither
party loses.

Task Force on Negotiating Agreement in Politics



More often, deliberative negotiation includes what we call partially integrative negotiation,
in which the parties find or bring in a host of issues on which they place different priorities so
that they can trade on those items that are high priority for one and low priority for the other. As
Binder and Lee point out in Chapter 3 on deal making in Congress, this kind of negotiation is far
more possible in Congress than in the commercial or legal world because Congress will always
be looking to resolve numerous issues at any one time. Linking those issues in a productive way
is thus easier than when complementary issues must be sought out and actively brought into the
discussion. Finally, deliberative negotiation includes the search for fair compromises. As with
the search for integrative solutions, such a search is best conducted by members who know and
respect one another and who appreciate as well the different and often conflicting interests that
each represents.

Both integrative and partially integrative negotiations differ from pure-bargaining situa-
tions in which opponents strive to obtain the maximum number of concessions from one anoth-
er. In pure bargains, the parties make distributive, zero-sum exchanges with particularistic
payoffs without striving for a fair compromise.

The issues of justice and the long term are also more relevant in deliberative negotiation.
In a just deliberative negotiation, the parties at the table strive to incorporate as much as possible
the interests of those not represented, including future generations. From a practical perspective,
deliberative negotiations are also more likely to consider the longer-term ramifications of the
agreements reached.

Rules of Collective Engagement and Conditions for Deliberative
Negotiation

This section considers the conditions under which negotiation myopia may be overcome and
“pie-expanding” deals with joint gains may be obtained. We suggest that bargaining processes—
whether in the sphere of private conflict resolution or national policy making—are structured by
rules of collective engagement. These “rules of the game” stipulate specific procedural arrange-
ments that set the terms of negotiation and define acceptable sources of information, patterns of
interaction among participants, consequences for inaction, and autonomy of the bargaining part-
ners. Choices of these specific procedural arrangements influence individuals’ conceptualization
of problems, their emotions about cooperation, and their incentives to take action. When a zone
of potential agreement exists, the adoption of specific rules for collective engagement may over-
come the various forms of negotiation myopia—and even shape the conditions for integrative
negotiation.

First, participants must agree to acceptable sources of information. In some cases, the
various sides rely on their own partisan facts; however, in other cases, the negotiation setting
builds in an explicit role for nonpartisan third parties or technical expertise. These external
experts may help participants to overcome the forms of myopia related to perspective taking
and incomplete information, to mitigate self-serving biases in the perception of facts, to foster
a shared understanding of policy problems in more neutral terms, to build shared conceptions
of justice, to diminish ideological left-right cleavages, and to enable creative “cognitive leaps.”
Countries have different rules about acceptable sources of information relevant to national
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political accords: these characteristic “knowledge regimes” and modes of discourse shape their
production of policy ideas (Blyth 2002; Campbell and Pedersen 2014; Schmidt 2002). Some
nations and international governing bodies use fact-finding bodies, peer review, and performance
benchmarking against agreed indicators; these tools can help to define problems and solutions in
relatively neutral, mutually acceptable terms. Nonpartisan fact-finding bodies help to correct self-
serving biases in the facts, act as interpreters of truth, and contribute to all parties developing
common conceptions of justice (Sabel and Zeitlin 2010). All of these features enhance the oppor-
tunities for deliberative negotiation.

Second, a bargaining situation includes implicit decisions about patterns of interaction
among participants; in particular, the decision to incorporate repeated interactions among parties
may help to overcome myopia-inducing short-term and zero-sum calculations. The fear of each
party that others will not cooperate (e.g., in the prisoner’s-dilemma game) creates incentives for
short-term, self-interested choices. Bringing participants together in repeated engagements facili-
tates future punishments for uncooperative behavior and, consequently, fosters trust and com-
mitment. It also fosters shared perceptions of both the facts and the bargaining dynamics of the
situation (Axelrod 1997; Hardin 1982; North 1990; Olson 1965). Particularly when negotiators
are engaged in long-standing processes of cooperation, repeated interactions help them take the
longer view and to grasp one another’s perspectives. Recognizing that repeated interaction in the
legislative realm often requires long incumbencies, Chapter 5 on deliberative negotiation specifies
criteria for judging when relatively uncontested elections in any district might represent the will
of the voters and when this might reflect failures in democracy.

Third, decisions must be made about the consequences for nonaction in a negotiation
process. Setting penalty defaults may move negotiators toward action, overcome blocking coali-
tions, and improve the chances for agreement (Carpenter 2001; Sabel and Zeitlin 2010; Weaver
1987). By setting a penalty default, we mean creating a situation such that if the negotiating par-
ties do not come to agreement by a certain time, a penalty that all parties want to avoid will be-
come the default. In some cases, of course, procedural rules stipulating deadlines, exclusion from
the table, and other action-forcing rules may simply overcome stalemate without moving partici-
pants toward pie-expanding deals. If judges are setting the penalty defaults, the accompanying
expansion of judicial oversight may trespass on the legitimate policy-making prerogatives of
democratic legislature (Ferejohn 2002). These are important tradeofts to consider. When courts
threaten a penalty default if the negotiating parties do not agree on an alternative, the courts may
be able to craft a default that promotes the broader public interest. One might term such a judi-
cial move the imposition of a “public-interest penalty default.”

Finally, decisions must be made about the degree of autonomy and privacy accorded to
negotiators. In general, privacy boosts negotiators’ capacities to bargain effectively by producing
some autonomy from influences that try to shift the focus away from the core objects of negotia-
tion or that insist on hard-line positions opposed to compromise. Chapter 5 on deliberative nego-
tiation points out that legislative transcripts have revealed more expressions of mutual under-
standing in closed-door versus public legislative settings. The chapter takes up the normative
tradeoffs associated with privacy and specifies criteria for judging when the closed-door interac-
tions required for effective negotiation might be most democratically acceptable.

2 Jane Mansbridge introduced this term and concept in the working group that produced Chapter 4 on negotiation myopia but,
for reasons of space, we omitted it from that section of the report.
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Institutions and Rules for Collective Political Engagement: The Cross-
National Perspective

Rules of collective political engagement are embedded in governing institutions and they struc-
ture the deliberative practices and patterns of democratic struggle that contribute to diverse
policy outcomes. Advanced postindustrial democracies face broadly similar challenges yet
demonstrate very different responses to exogenous threats. In some countries, the rules of
engagement embodied in governmental institutions, as well as in the more transitory procedural
arrangements in specific policy areas, help to overcome negotiation myopia and facilitate
deliberative negotiation. Moreover, because these rules of collective political engagement have an
impact on actors’ strategic calculations of preference, they also influence the types of coalitions
available to policy reform and the strategies for political struggle. In these countries, the strategic
and psychological impacts of the governing institutions and their embedded rules of collective
engagement may facilitate the development of social and economic reforms that benefit a broad
cross section of interests. Other countries, such as the United States, have institutions that tend
to produce distributive bargaining with zero-sum and short-term gains or even stalemate and
inaction. The United States is in such a situation today. This section considers the institutions
and rules of engagement that give some countries both the need for more encompassing political
pacts and the capacities to produce them.

Before considering how rules of engagement may aid in negotiation, we note that not
all political systems require negotiation. In the much-celebrated “Westminster model”—a
parliamentary system with two-party competition and majoritarian rule—the ruling party
(arguably representing a majority of the people) may legitimately claim a mandate to impose the
will of the people without having to negotiate with the minority (Cox and McCubbins 1997; Linz
1990; Shugart and Carey 1992). Because the majority party simply implements its platform in
Westminster-model countries, extensive negotiation is unnecessary.

A presidential system, such as that in the United States, that separately elects two legisla-
tive houses and a president makes simple majoritarian rule more difficult to achieve, and many
scholars agree that the separation of powers between Congress and the presidency creates greater
hurdles than a parliamentary system to achieving political deals. The independent election of
both houses of the legislature and the executive decreases the chance that the same political
party will control all branches; distributing responsibilities for policy making between separately
elected branches gives politicians in the two branches the means to wage institutional warfare on
one another. The institutional warfare found in a presidential system may result in gridlock, dual
government policies, and unilateral action. President Nixon engaged in this kind of institutional
warfare when he tried to impound duly appropriated funding for certain social welfare programs,
and the Reagan administration tangled in this way with the Democratic-controlled House when
the two branches formulated separate foreign policies on Nicaragua (Cox and McCubbins 1997;
Ginsberg and Shefter 2002; Kiewiet and McCubbins 1991). In short, except in extraordinary cir-
cumstances in which the same political party has control of the presidency, the Senate, and the
House, the separation of powers in the US system very nearly requires negotiation.

The Westminster model of majoritarian rule is also not an option for most European
countries, and these “consensus-model” nations require significant multiparty negotiation
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to form governments and to develop policy reforms (Lijphart 2012). Most of these countries
encounter crucial obstacles to the imposition of majoritarian rule because they have
proportional-representation electoral rules, which allocate legislative seats to parties according
to their share of the vote. Multiple parties vie for power and a single party seldom captures
government; therefore, coalition governments are the norm. Politicians must engage in
substantial negotiation simply to win political power, and ministries are often controlled by
separate parties. Opposing parties may call for a vote of no confidence and bring down the
government at any time.

Confronted with multiple interests vying for power, the consensus-model countries have
developed a governing style that embraces political negotiation rather than simple majority rule.
Political leaders seek to bring as many factions as possible into the governing coalition in order
to retain power; even when governments fall, their successors are likely to include parties from
the former regime. The potential weaknesses of these governments contribute to their ultimate
strengths because the brokered deals in multiparty systems—although perhaps more time-
consuming to create—are more stable than those in two-party systems, in which the ruling party
may be voted out of office in the next election and the incoming party may dramatically change
the policy (Downs 1957/2001).

With power distributed across competing parties, one wonders how these countries have
managed to produce a consensus governing style for negotiating political agreement. We suggest
that many of these multiparty countries have the capacities as well as the need for consensual
governing because their institutions incorporate rules of collective engagement that help to over-
come negotiation myopia and facilitate deliberative negotiation. This facilitation appears most
vividly in the core institutions that structure citizens’ interactions with their political leaders—
that is, the party systems and the organizations for the representation of major economic
interests.

First, proportional-party (PR) systems, compared to majoritarian systems, enhance capac-
ities for deliberative negotiation by incorporating rules of collective engagement that overcome
many forms of negotiation myopia. Proportional parties typically are less likely to (1) compete for
the median voter than parties in majoritarian systems, (2) represent distinctive groups of voters,
(3) endorse well-defined policy programs, and (4) appeal to constituents on the basis of these
ideological platforms. In contrast, US parties were characterized historically as “patronage par-
ties,” meaning that politicians appealed to constituents with material benefits rather than ideas
(Burnham 1970; Cusack et al. 2007; Kitschelt 1999).

In contrast to the majoritarian patronage parties found in the United States, proportional
parties are more likely to nurture technical expertise in their units for policy development
because they make appeals to voters based on their policy programs. But because these
democracies require high levels of multipartisan cooperation, they developed a technique to
“smooth over” partisan divisions by using nonpartisan commissions to develop ideological
consensus on key policy issues. Representatives of proportional parties are also more likely than
those of majoritarian parties to engage in repeated interactions with one another because, in
proportional multiparty systems (with rare majority rule), the parties must cooperate to form a
governing coalition and to enact legislation.
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Second, institutions for organizing core economic interests are much stronger in countries
that require a consensual governing style—a distinction that is captured by the concepts of
“pluralism” and “corporatism.” Majoritarian countries usually develop “pluralist” systems
of interest representation that do not restrict the number of representative interest groups
and that have no singular representative of business. These pluralist groups engage in policy
making solely through their lobbying of individual legislators. In sharp contrast, countries
with a consensual governing style have evolved corporatist systems of industrial relations, in
which non-overlapping, functionally differentiated organizations represent the main economic
actors. Thus, a company would be represented politically and in collective-bargaining channels
by an industry association, and industry groups would be organized into an encompassing
“umbrella” organization with special privileges to represent broad business interests. The groups
representing business would formally negotiate with the parallel associations representing
labor to make public policy, and much of what is done by politicians in the United States is
done by organized private-sector actors. Business and labor formulate policy regulations
through collective bargains that extend across the economy and through tripartite commissions
(composed of business, labor, and government representatives) convened under the auspices of
government ministries.

As with proportional-party systems, corporatist industrial-relations systems incorporate
rules to overcome negotiation myopia. These institutions rely on a formal role for technical
expertise because the forums that bring business, labor, and the state together to consider
policy problems develop such expertise and nurture shared understandings of problems and
solutions. Repeated interactions are an important feature of both collective-bargaining processes
and participation in the tripartite commissions, and they help to build trust among the social
partners. In macro-corporatist industrial-relations channels, a public-interest penalty default
appears in the state’s threat to intervene if the social partners do not reach agreement (Anthonsen
and Lindvall 2009; Hicks and Kenworthy 1998; Martin 2000; Martin and Swank 2004, 2012;
Rothstein 1996; Streeck 1992; Trampusch 2007; Visser and Hemerijck 1997).

The impacts of rules of collective engagement embedded in governing institutions have
effects not only on negotiation myopia; they also have significant effects on strategic calculations
of interests, possibilities for coalition building, and patterns of democratic struggle. For
example, the German industrial-relations system incorporates extensive, repeated interactions
among business and labor representatives in industry-level collective bargaining, and this
produces mutually beneficial deals for their employers and workers. But compared to the Nordic
countries, there are fewer opportunities in Germany for peak associations representing the social
partners to participate in policy-making forums at the national level (e.g., in commissions with
nonpartisan technical experts and tripartite commissions under the auspices of ministries). This
reduces the scope of repeated interactions and reliance on shared expertise in Germany and
changes the nature of the consequent deals. Whereas Scandinavian countries produce broadly
solidaristic public policies that address the interests of the long-term unemployed and marginal
workers, Germany often produces “dualist” policies that benefit core employers and workers but
do little for labor-market outsiders (Martin and Swank 2012). Moreover, in the German system of
subsidiarity, in which policy making is expected to be conducted at the lowest level possible, the
national state cannot easily threaten penalty defaults. In Scandinavia, by contrast, threats of state
intervention provide significant incentives for the macro-corporate bodies to take policy action.
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The different institutions and rules of collective political engagement also provide the
building blocks for diverse varieties of capitalism (Hall and Soskice 2001). In coordinated market
economies, institutions and rules are conducive to inclusive negotiations by relying on technical
expertise, repeated interactions, and penalty defaults to move negotiators toward consensual
outcomes. These processes constitute the cell structure of cooperation in industrial-relations
forums, vocational-training programs, proportional-party negotiations, and other important do-
mains. In sharp contrast, the institutions and rules for collective engagement in liberal market
economies repeated interactions among organized representatives of business and labor because
anonymous markets facilitate economic exchange; penalty defaults also become less necessary
when the “invisible hand” is expected to provide market discipline. In addition, liberal political
philosophy tends to minimize the use of technical expertise in decision-making processes, by
delegating most policy making to the political legislative realm as well as expecting the pluralist
aggregation of self-interests to add up to a collective interest.

For these reasons, the choice of a specific set of rules of collective political engagement
has facilitated deliberative negotiation within the consensus-model countries and many policy
successes, often with restrained political conflict. The crucial role for nonpartisan, technical ex-
pertise is illustrated by the use of royal commissions in Sweden, such as the expert task force on
climate change in the 1970s, which set the stage for early clean-air legislation. Although the re-
sulting Swedish legislation was less extensive than the parallel legislation in the United States, its
impact was far more substantial because the legitimacy established through the expert investi-
gation made for easy implementation and extensive compliance (Lundqvist 1980). Denmark used
repeated interactions in private meetings to develop sweeping active-labor-market reforms that
were then ratified wholesale by the parliament. The Labor Market Commission (i.e., Zeuthen
Udvalg) convened representatives from the major labor-market associations, parties, and minis-
tries to propose solutions for extensive long-term unemployment. The resulting proposal drew
inspiration from ideas on both the right and the left, thereby combining extensive investments in
training with more restricted access to passive social assistance (Martin and Swank 2004, 2012).

In sharp contrast, the United States relies far less on the rules of engagement that foster
deliberative negotiation. Americans rely less frequently on panels of technical experts, such as
government-sponsored bipartisan task forces, to study policy problems in advance of the legisla-
tive cycle and to slowly build shared perceptions of social and economic challenges. Instead, leg-
islators derive much of their information from partisan think tanks and, in recent years, political
parties have developed dueling facts and contested narratives about policy problems, and they are
quick to challenge one another’s motives and data. This divergence in accepted truths has given
rise to websites such as FactCheck.org, which reported in 2012: “A fog of misinformation has
settled on the fiscal cliff, as both House Speaker John Boehner and Treasury Secretary Timothy
Geithner have traded conflicting, misleading and false statements in recent days on the presi-
dent’s deficit-reduction plan” (FactCheck.org, http://www.factcheck.org/2012/12/dueling-fiscal-
cliff-deceptions/). Repeated interactions in private meetings among opposing parties or stake-
holders have never been a feature of the American political economy because collective bargain-
ing is both limited and largely focused on economic rather than political issues (Gottschalk
2000). As discussed herein, the opportunities for exchange among political parties have
diminished significantly with the recent ideological polarization of Congress. The US Congress
has also had mixed success with penalty defaults, perhaps because politics trumps substantive
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goals. It would be difficult to argue, for example, that across-the-board cuts in many programs
in the US “sequester” of March 2013 derived from careful public policy. But that sequester was
designed explicitly to provide an unacceptable penalty that would force negotiation.

Rules of Collective Engagement and Negotiating Agreements in
International Relations

In Chapter 6, Odell and Tingley suggest that the same procedural arrangements facilitating
domestic political agreements in European countries also contribute to successful deals in
international negotiations, when a zone of potential agreement exists. Of course, raw power,
conflicting interests, and zero-sum territorial disputes motivate many international conflicts, and
the decision to negotiate is neither wise nor even moral when the other side has ambitions for
humiliation or annihilation. No one believes that Roosevelt and Churchill could have negotiated
a win-win deal with Stalin at Yalta if they had had better negotiation skills. But in cases that

have the potential for mutual gain and realistic grounds for trust, rules of engagement may help
political actors achieve gains that exceed their anticipation rewards from unilateral action.

Negotiation myopia can become magnified in the international setting because it is easier
to take the perspective of others within one’s own culture. As we move beyond our own hearths,
tribes, and nation-states, our capacities for understanding are increasingly strained by cultural
and linguistic misunderstandings. Thus, when Americans and Japanese engage in cross-cultural
negotiations, they obtain fewer joint gains than when members of either country negotiate with
their compatriots (Brett and Okumura 1998).

Problems of long-term uncertainty and credible commitments related to time myopia also
become more pressing in international affairs, where no supranational world-governing body
can make assurances that today’s promises will be honored by tomorrow’s political elites. Deals
that satisfy a broad scope of interests may be more difficult to achieve when the collective identity
of community or nation-state is transcended. In these cases, actors often are inclined to view
choices in terms of minimizing their losses rather than maximizing their gains. Yet, the rules of
engagement that we discuss in this report (incorporating the use of technical expertise, repeated
interactions, private meetings, and penalty defaults) may facilitate negotiated settlements even in
the more difficult terrain of international relations. First, a reliance on nonpartisan technical ex-
pertise is often helpful in international settings, particularly in framing the issues at the problem-
diagnosis stage. In some situations, international actors have developed shared perspectives after
outside experts—perceived by all to be nonpartisan and unbiased—ofter insights into multifacet-
ed problems. The use of an external third-party mediator (e.g., the United Nations) or a single
negotiating text also helps to deemphasize the purely political considerations in a conflict. For
example, the use of nonpartisan technical expertise was immensely important in developing
the Law of the Sea Convention, which created rules for regulating the mining of critical metals
in the deep ocean floor. First—and third—world countries were split over the rights to seabed
resources and the issue of private companies’ present and future payments for the use of this
common heritage. The impasse was overcome by a computer model developed by scientists at the
Massachusetts Institute of Technology, which offered a value-free vehicle for resolving exceed-
ingly complicated questions in the payment scheme (Antrim and Sebenius 1992).
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Second, repeated interactions facilitate negotiated settlements in international relations.
Establishing a platform for negotiation is vital to negotiating success among international units
because this sets opportunities for repeated interactions that build trust and shared understand-
ings among diverse interests. These forums work well with efforts to balance interests and issues
with contrasting distributional effects so that participants with diverse interests might have avail-
able to them a large pool of issues on which to compromise. Informal meetings with no official
records allow exploratory discussions to determine whether a zone of agreement exists and pos-
sibly to develop the broad outlines of a settlement. Third, deadlines and penalty defaults are also
important for forcing action in international agreements because negotiators tend to withhold
concessions until the last possible moment.

Institutions and Rules of Collective Engagement: The US Congress
Revisited

Political negotiations in other institutional settings shed light on the special problems of political
agreement within the American Congress. The United States differs from the two dominant
modes of rule found in other countries. With multiple veto points, it lacks the institutional
motivations and capacities to exercise majoritarian rule, as in the classic Westminster system.
With a severely polarized party system and weak interest groups, it has neither the structural
political incentives nor the societal capacities to adopt the consensual governing style found in
the proportional-parliamentary systems of Northern Europe. Negotiation certainly cannot offer
a ubiquitous palliative to deep wells of political conflict caused by American institutions, and
rules of engagement inspiring negotiation elsewhere may even have perverse effects. Moreover, an
environment of austerity may well reinforce a mentality of zero-sum competition over shrinking
resources.

The structure of American political institutions requires, but discourages, deliberative ne-
gotiation. Power sharing among branches of government and the supermajorities needed to over-
come the presidential veto along with Senate filibuster make it more difficult for a single party
“to form a government” and complicates the exercise of majoritarian rule found elsewhere in
Westminster settings. That the branches are so frequently controlled by different parties compli-
cates the attribution of blame that elsewhere inspires compromise (see Chapter 2 and McCarty,
Poole and Rosenthal 1996).

Incentives for negotiation are also shaped by the structure of party competition. Two-
party systems produce fewer incentives for negotiation than proportional multiparty systems
because each party seeks an electoral majority and neither has incentive to compromise to create
a governing coalition. Moreover, the relationship between political representatives and their con-
stituencies is more attenuated in the United States than in Europe. Politics is always a two-level
game; however, European programmatic parties have fairly stable and homogeneous constituen-
cies that largely ascribe to the parties’ broad ideological views on key questions of governance:
the role of government, the nature of social problems, and the prescriptions for economic growth.
In sharp contrast, the two major parties in the United States are umbrella organizations with of-
ten-conflicting memberships, organized around ambiguous policy platforms, and motivated to
both compete for the illusive median voter and satisfy the narrow policy goals of core funders.
Consequently, the parties in the United States can seldom claim a clear-cut mandate for action,
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as Newt Gingrich discovered in 1992 when he unsuccessfully sought to implement his “Contract
with America” (Downs 1957/2001; Page and Jacobs 2009). Individual legislators must defend their
policy positions to their constituents, even while party leaders seek to gratify key groups in the
party coalition and to preserve the party brand.

Campaign financing also creates disincentives for integrative negotiations. Political cam-
paigns are longer and far more costly in the United States than in most other advanced countries.
According to the Campaign Finance Institute, the cost of winning a house seat was $1.5 million
in 2010, a 200 percent increase in real dollars from 1984 (Campaign Finance Institute, http://
www.cfinst.org/data/pdf/VitalStats_t1.pdf). Campaign spending has increased in many countries
with television advertising, but elections in the United States are particularly costly. For example,
total spending on US national elections topped $6 billion in 2012, compared to $91 million in
2010 in the United Kingdom (CNN, http://www.cnn.com/2012/01/24/world/global-campaign-
finance/).

In the “old days,” the structure of political action committee (PAC) financing encouraged
the quid-pro-quo exchange of concessions associated with distributive bargaining; before the rise
of strongly polarized parties, concessions to important PAC constituents were often a medium of
exchange in striking deals. Unlike individual contributors, corporate and interest-group PACs
have rather narrowly focused policy goals that mainly pertain to their industrial interests or issue
areas. PAC contributions are largely motivated to secure access to legislators rather than to influ-
ence broad ideological choices. Yet, individual campaign contributions have increased from less
than half to almost three fourths of the total campaign pool, and individual contributors and
Super PACs (also on the rise) are more ideologically motivated than their corporate counterparts
and less likely to favor compromise (see Chapter 2 and McCarty, Poole, and Rosenthal 2006).

A tremendous upswing in party polarization, associated with this rise of individual cam-
paign contributors, has diminished opportunities for bipartisan cooperation on both distributive
and integrative negotiations, as Barber and McCarty vividly describe in Chapter 2. Partisan dif-
ferences in roll-call voting have increased dramatically since 1980, as have differences on policy
issues among the elites in the two parties. The move of Southern Democrats into the Republican
Party prompted some of this change; however, northern parties also became more ideologically
consistent, at least at the elite level. Party polarization reflects the growing impact on party plat-
forms of ideologically driven individual donors and specific interests and, more broadly, rising
economic inequality. More-polarized parties and elites are not likely to want to negotiate.

The growing strength and structural changes in American parties have further diminished
opportunities for political bargains, yet Binder and Lee (see Chapter 3) crucially suggest that the
polarization of parties has also—somewhat paradoxically—heightened the possibilities for inte-
grative negotiation. Bargains were easier before the rise of strong, more ideological, disciplined
national parties in the 1990s because legislators were largely free agents. They could engage
in distributive deal making to secure special concessions for their home constituencies, and
“Christmas Tree bills” often contained “baubles” for swing voters. Party polarization and party
discipline reduce the number of special concessions to individual voters and make distributive
bargains more difficult to attain. Party leaders have greater capacities to protect their political
brand, and the ideological polarization of the parties has increased the political threshold for en-
tering into negotiation. Moreover, bipartisanship is easier when there are clear majority and mi-
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nority parties because the members of the latter need to make deals with the former to get action
on their projects as well as favors for their constituents. In recent elections, however, the parties
have won or lost elections with narrow vote margins, and the anticipation of winning the next
election makes it strategically rational for the minority party to block the policy ambitions of the
majority party. Yet, as Binder and Lee point out in Chapter 3, integrative negotiations are more
likely to transpire when both sides recognize a mandate for action because strong political lead-
ership also heightens the potential for interparty negotiations.

The US configuration of organized interests further constricts the likelihood for integra-
tive negotiations. Success in negotiating political agreements is greatest when politicians perceive
a mandate for legislative action; however, in a pluralist system, interest groups are fragmented
and seldom speak with one voice. Certainly, interest groups sometimes form electoral and policy
coalitions to demonstrate their broad support for a candidate or issue, and these may have
significant impact on electoral and policy outcomes (Box-Steffensmeier, Christenson, and Hitt
2013; Kingdon 1981; Schlozman and Tierney 1986). Yet the organizational structure and rules
of American trade associations make it difficult for employers and workers to pursue their self-
defined, long-term collective goals. Majorities of business managers in the United States, for
example, have been shown to support many governmental social and economic policies, but their
organizations are too weak to support these initiatives or to issue a clear mandate for legislative
action. Even the big umbrella business associations—for example, the Chamber of Commerce,
the National Association of Manufacturers (NAM), and the Business Roundtable—fail to articu-
late broad policy positions when a majority of their members support such positions. These
groups compete with one another for members, which makes them act more like sales organiza-
tions than decision-making bodies, and they have great difficulty ignoring minority objections
and taking strong stands. This lowest-common-denominator politics, or the “art of offending no
one,” leaves the big-business community in a kind of political limbo, better at rejecting regula-
tions that offend their narrow self-interests than endorsing policies that further their long-term
collective concerns. Business managers recognize that their political associations fail to address
their long-term concerns. In a March 1983 Business Week poll, two thirds of the executives sam-
pled judged the representation of business views to be only poor or fair. The formal organizations
that represent business received the worst evaluations from this group: only 30% found NAM to
be highly effective, the Business Roundtable rated only 33%, and the Chamber of Commerce only
17% (Martin 2000).

Under these difficult institutional conditions for action, when do American legislators
recognize a mandate to negotiate political agreements and under what conditions do integrative
negotiations transpire? Binder and Lee (see Chapter 3) point out that the capacity is there. Con-
gress has a broad reach across many policies—in Barney Frank’s humorous words, “the ankle
bone is connected to the shoulder bone”—and the capacity to bring many issues into the deal ex-
pands the potential for integrative negotiations. The political dynamics might also change with
procedural rules that introduced a higher reliance on technical expertise, repeated interactions
among core stakeholders, and penalty defaults to spur action.

The rules of political engagement discussed herein may periodically foster negotiations
around broad agreements in the US setting. First, negotiations seem more likely when partici-
pants go through the labor-intensive process of gathering information from a wide range of
sources about the causes and dimensions of a policy problem. A formal role for nonpartisan
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technical expertise, as such, is more limited in the United States than in other countries; for ex-
ample, the Government Accounting Office and Congressional Budget Office have limited impact
on Congressional deal making today. Yet this relative scarcity of truly nonpartisan technical
experts may be partially compensated by a process of thorough research in which perceptions of
the issues become more nuanced and complex (see Chapter 3).

Second, successful political negotiations are more likely to occur when legislators are able
to create forums for repeated interactions on the topic at hand, preferably far from the public
eye. The rising influence of party caucuses and the declining importance of standing committees
have scaled back opportunities for ongoing bipartisan negotiations on specific issues. In addition,
“sunshine laws”—designed to make political processes more transparent and accountable—have
diminished legislators’ capacities to engage in free-flowing dialogue in private spaces about a
range of possible solutions. Congress has partially redressed these problems with the develop-
ment of ad hoc bipartisan policy “gangs”; these forums for private, bipartisan dialogue allow
bipartisan leaders to free-associate about possible options. Thus, the Senate bipartisan “Gang of
Eight” met repeatedly during the summer of 2013 to negotiate a compromise over immigration
reform. The proposed deal would have combined priorities on reform into a single package and
disallowed amendments in committee or on the Senate floor.

Repeated interactions are also important for actors in the private sphere to develop shared
perceptions of policy problems and solutions, which then may help build public support for Con-
gressional action. For example, Martin (2000) found in a study of 60 randomly selected Fortune
200 companies in the 1990s that engagement in group dialogues with other social actors was a
significant determinant of firms’ positions on national health reform. One respondent explained:

This has been an incredible process: to go through the process of people walking
through the door who are obviously going to have conflict. Doctors talking to

businessmen. Twenty to forty people sitting down together and staying focused on
a complex issue for a long time. One thing that made it work is that they decided to

take the sacred cows and leave them at home.

Finally, deadlines and penalty defaults may bolster Congressional chances for negotiated
successes, similar to how these bring politicians to cooperate in other countries. Politicians of
both parties seem most inspired to negotiate when they fear “losing the blame game” and the two
sides may “circle the wagons” to jointly make difficult choices for which neither wants to be held
responsible (Weaver 1987). Thus, Newt Gingrich learned important lessons from the Republican-
led government shutdown in the 1990s and, thereafter, Congressional Republicans cooperated
closely with Bill Clinton to produce expansive policy reforms with a strategy referred to as
“triangulation.” Blame avoidance also motivated Senate Republicans during the efforts to pass
immigration reform in 2013: Senators viewed the electoral costs of blocking immigration as too
high and therefore worked with Democrats to negotiate an integrative solution (see Chapter 3).

Penalty defaults that are not constructed in the public interest, however, can do consider-
able harm and do not always work, especially when the political costs to party negotiation are
perceived as greater than the rewards for substantive deals (see Chapter 3). The efforts of Tea
Party Republicans in the House to prevent the implementation of Obamacare and the subsequent
government shutdown in the fall of 2013 nearly caused a default on government debt and a major
financial crisis. This episode can only be explained by legislators’ perceptions that their political
interests, rooted in the strongly conservative positions of their constituents, justified such a
stance.
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Contributions of the Report on Negotiating Agreement in Politics

We hope with this report to draw the attention of political actors to what the discipline of politi-
cal science can tell us about negotiation. We also want to identify promising future avenues of
research for political scientists, to reflect on the weaknesses and strengths of the US political sys-
tem, and to offer practical lessons for the art of politics.

First, we synthesize and draw connections among investigations of negotiation by scholars
in political science and across the social and behavioral sciences. Scholars are conducting parallel
investigations on the micro and macro conditions for success in political negotiation; however,
few prior works cross these disciplinary and subfield boundaries.

Second, we invite future research on the institutional influences on preferences and
political strategies. In assessing the impacts of diverse institutional structures and rules on
individuals’ perceptions and incentives for negotiation, we seek to open up interpretations of
political interests to the rich perception of human motivation found, for example, in the work of
students of voting behavior and consumers and electoral voting behavior. The institutions and
rules for collective political engagement are crucial to explaining the cross-national differences in
preferences held by both elites and citizens for governmental, social, and economic interventions.
These institutions and rules for political engagement have impacts on governments’ capacities to
build coalitions of broad majorities, to negotiate social pacts, and to cope with the challenges of
the postindustrial economy (Martin and Swank 2012).

Third, we invite scholars to explore the relationship between patterns of bargaining among
elites and citizens’ attitudes toward government. Politics is a multilevel game and the relationship
between principals and their agents is not always clearly defined. It would be useful to have a
fuller understanding of how political deal making among elites influences citizens’ perceptions
of public policy and the legitimacy of the state. One danger of negotiation is that it will include
only the small number of people at the table, excluding those that the negotiators are mandated
to represent. Another danger is that the negotiation itself will exclude important affected parties.
Moreover, constituencies themselves can be myopic, asking their representative agents to “fight to
the mat” for narrow gains.

Yet, knowledge of the dynamics of negotiation and the success of integrative negotiations
may also bring citizens to believe more in the legitimacy of their governments and the efficacy of
public policies. American institutions and rules contribute to a parsimonious collective political
sphere in the United States compared to some European countries. In Denmark, for example,
society (samfund) is reified, nurtured, and protected, and the location for the “social”—that is,
the public sector—commands widespread support. Genuine negotiated exchanges among our
leaders in the United States may help us to construct collective social identities and to change
our perceptions of ourselves vis-a-vis the larger society. Citizens might learn from elites that
politics is not only about struggle over resources; it is also about the search for value-creating
opportunities and social solidarity. Such understandings may, in the long run, bring citizens to
view political discourse in more positive terms. We Americans preach cooperation and sharing
to our children, but in the political sphere, we have forgotten the lessons of our childhood. As a
nation, we have come to a pull-together or pull-apart moment.
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Causes and Consequences of Polarization®

Michael Barber and Nolan McCarty

Rarely these days does a news cycle pass without new stories of political dysfunction in
Washington, DC. New reports of stalemates, fiscal cliffs, and failed grand bargains have begun to
erode the public confidence in the ability of our representative institutions to govern effectively.
In May 2013, only one American in six approved of the way Congress has handled its job." Sadly,
that level of support was a major improvement from the previous summer, when wrangling over
the usually routine matter of raising the debt ceiling drove congressional approval down to 10%.

The most common diagnoses of Washington’s ailments center on the emergence of
excessive partisanship and deep ideological divisions among political elites and officeholders.
In short, “polarization” is to blame. Consequently, the reform-minded have taken up the mantle
of reducing polarization or mitigating its effects. In recent years, proposals for electoral reform
to change electoral districting, primary elections, and campaign finance have been presented
as panaceas. Other reformers have focused on changing legislative procedures such as those
related to the filibuster, appropriations, and confirmation process to limit the opportunities for
polarization to undermine government.

Although there has been intense public discussion about the causes of polarization, its
consequences, and possible cures, social science research has only recently begun to help shape
those discussions. The intent of this chapter is to provide a more evidence-based foundation for
these debates.

Preliminaries

The academic study on partisanship and polarization is based on a combination of qualitative
and quantitative research. Noteworthy qualitative accounts, which often combine historical
research and participant observation, include Rohde (1991), Sinclair (2006), Hacker and Pierson
(2006), and Mann and Ornstein (2012).

The starting point for many quantitative studies of polarization is the robust observation of
rising partisan differences in roll-call voting behavior in Congress. The bipartisan coalitions of
the 1950s and 1960s have given way to the party-line voting of the twenty-first century. Although

*

This piece was shaped profoundly by discussions of the American Working Group of the APSA Task Force on Negotiating
Agreement in Politics. This group includes Andrea Campbell, Thomas Edsall, Morris Fiorina, Geoffrey Layman, James Leach, Frances
Lee, Thomas Mann, Michael Minta, Eric Schickler, and Sophia Wallace. We also thank Chase Foster for his assistance with the Working
Group.

1 http://www.gallup.com/poll/162362/americans-down-congress-own-representative.aspx.
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these trends are apparent in simple descriptive statistics about partisan divisions on roll calls,
political scientists have developed more refined measures of partisan voting differences. A variety
of techniques uses data on roll-call voting to estimate the positions of individual legislators

on a set of scales.? The primary scale—the one that explains most of the variation in legislator
voting—generally captures partisan conflict. At the individual-legislator level, positions on these
scales reflect a mix of ideological positioning and constituency interest as well as party loyalty
and discipline. Political scientists continue to debate the exact weights of these factors. Some
scholars argue that the scores primarily capture ideological differences (e.g., Poole 2007), whereas
others interpret them as measures of partisanship (e.g., Lee 2009). Without taking a position on
this debate, we refer to the primary roll-voting scale as the “party-conflict dimension.” However,
consistent with common usage, we may also label positions on the scale as liberal, moderate, or
conservative.

All of these techniques for estimating the party-conflict dimension produce similar
findings with respect to polarization. Consequently, we focus on the DW-NOMINATE measures
developed by McCarty, Poole, and Rosenthal (1997). Generally, these scores range from -1 to +1
and are scaled so that the highest scores are those of conservative Republicans and the lowest are
those of liberal Democrats.

Given the estimated positions of legislators on this scale, we can measure partisan
polarization by computing the difference in means (or medians) across the political parties,
where a larger gap indicates a greater level of polarization. Figure 2.1 presents the difference in
party means on the party-conflict scale from 1879 through 2011.

Figure 1: Polarization in Congress
Average Difference on Party Conflict Scale
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Figure 2.1: Average Distance between Positions across Parties. The y-axis shows the difference in mean
positions between the two parties in both the House of Representatives and Senate from 1879 to 2011 using
the DW-NOMINATE measures. Congress is more polarized than it has been in over 125 years.

From the 1930s until the mid-1970s, these measures of polarization were quite low. Not
only were differences between the typical Democratic and Republican legislators small, but there

2 See Poole and Rosenthal (1997); Groseclose, Levitt, and Snyder (1999); Clinton, Jackman, and Rivers (2004).
3 It is important, however, to distinguish these scores from party loyalty. Some members who have extreme positions on these
scales are not always loyal partisans (e.g., “Tea Party” Republicans).
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also were significant numbers of conservative Democrats and liberal Republicans. Since the
1970s, however, there has been a steady and steep increase in the polarization of both the House
and Senate. Other measures of party conflict confirm the trend of increasing polarization in the
past 40 years.*

Although conventional wisdom often asserts that polarization resulted from the changing
behavior of both parties (i.e., with Democrats moving to the left and Republicans to the right),
the evidence shows that the behavioral changes are far from symmetric and are largely driven by
changes in the positioning of the Republican Party.?

Figure 2.2 plots the average positions of the parties by region. In the past 40 years, the
most discernible trend has been the marked movement of the Republican Party to the right (for
qualitative evidence, see Hacker and Pierson 2006; Mann and Ornstein 2012). It is important to
note that the changes in the Republican Party have affected both its Southern and non-Southern
members. The movement of the Democratic Party to the left on economic issues in the past
50 years is confined to its Southern members—reflecting the increased influence of African
American voters in the South. However, it is important that the implied asymmetry may pertain
only to the issues (primarily economic) that dominate the congressional agenda. It may well be
the case that on some social issues (e.g., gay marriage), polarization is the result of Democrats
moving to the left.

Party Polarization 1879-2000
House Party Means First Dimension Party Polarization 1879-2009
Senate Party Means First Dimension
= Dashed Lines = South

Dashed Lines = South

Rapubhcans

V/“\_WC)J

¢
4

Party Maans
04 0.2 0.2
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Figure 2.2: Mean Party-Conflict Score by Party and Region. The y-axis shows the mean position of each party by
region. In this plot, the South is defined as AL, AR, FL, GA, KY, LA, MS, NC, OK, SC, TN, TX, and VA. There were no
Southern Republican Senators between 1913 and 1960 and only two before that.

4 Although Figure 2.1 shows a steady movement by the average Republican, the Republican caucus in Congress has not become
more homogeneous in the same time period. The standard deviation of Republican ideal points has remained around 0.15 since the 1950s.
Democrats, conversely, have become much more homogeneous in the same period with the disappearance of conservative southern
Democrats.

5 For a discussion of methodological issues underlying this claim, see Hare, McCarty, Poole, and Rosenthal 2012.
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Another important aspect of the increase in party polarization is the pronounced reduction
in the dimensionality of political conflict. Many issues that were once distinct from the party-
conflict dimension have been absorbed into it. Poole and Rosenthal (1997) and McCarty, Poole,
and Rosenthal (1997) both noted that congressional voting can be increasingly accounted for by
a single dimension that distinguishes the parties. This situation directly contrasts with that of
the mid-twentieth century, when the parties divided internally on a variety of issues primarily
related to race and region. Figure 2.3 quantifies these changes, showing the percentage of
individual roll-call vote decisions in the House that can be correctly classified by one- and two-
dimensional models.® The two-dimensional spatial model accounts for most individual voting
decisions since the late nineteenth century. Classification success was highest at the turn of the
twentieth century, exceeding 90 percent. However, the predictive success of the two-dimensional
model fell during most of the twentieth century, only to rebound to the 90% level in recent years.’

uw
T3 7

Proportion of Votes Correctly Classified
85
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Fit of One Dimension  ————= Fit of Two Dimensions

Figure 2.3: The Classification Success of One- and Two-Dimensional DW-NOMINATE Models in the US
House. The solid line plots the proportion of House roll-call voting choice correctly predicted by a single
dimension. The dashed line shows the proportion predicted when a second dimension is added. During the
1950s, a second dimension that captured intraparty divisions on race improved the prediction rate from 3%
to 6% per congressional term. In recent years, the improvement has been considerably less than 0.5%.

Increasingly, most of the work is being done by the party-conflict dimension. In the period
from 1940 to 1960, adding a second dimension to account for intraparty divisions on race and
civil rights led to a substantial improvement to fit. A second dimension often explained an
additional 3% to 6% of the voting decisions in the House. However, in recent years, the second
dimension adds no additional explanatory value. In the 112th Congress, the second dimension
explains only an additional 1,800 votes of the almost 600,000 cast by House members.

Although polarization and the reduction in dimensionality tend to coincide, there is no
necessary logical connection between the two trends. One possibility is that partisan polarization

6 When legislators cast a vote in the way that is predicted by their estimated position on the scales, we say their vote is “correctly
classified” Therefore, the figure simply plots the total number of correctly classified votes divided by the total number of votes in a given
congressional session. Patterns for the Senate are similar.

7 The high rates of classification success that we observe do not result simply because most votes in Congress are lopsided votes,
where members say “Hurrah” On the contrary, Congress continues to have mostly divisive votes, with average winning majorities between
60% and 70%.
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might occur simultaneously across any number of distinct dimensions. For example, parties
could polarize on distinct economic and social dimensions. However, this would imply varying
intraparty disagreements on the different dimensions. To the contrary, the evidence points to
similar intraparty cleavages on almost all issues. For example, the most anti-tax Republican
legislators are generally the most pro-life, pro-gun, and anti-marriage equality. Similarly, the
Democrats most likely to support a minimum-wage hike are those most supportive of abortion
rights and gay marriage. Using the terminology of Converse (1964), issue constraint at the
congressional level has expanded dramatically.

A second logical alternative is that polarization might coincide with the displacement
of the primary dimension of partisan conflict by another issue dimension, consistent with the
theory of realignments put forward by Schattschneider (1960), Burnham (1970), Sundquist
(1983), and others. Such a situation also seems inconsistent with the data on roll-call voting. As
McCarty, Poole, and Rosenthal (2006) documented, the partisan division on economic issues
has remained the primary dimension of conflict, and other issues—such as social, cultural, and
religious issues—have been absorbed into it.

Although there is a broad scholarly consensus that Congress is more polarized than any
time in the recent past, there is considerably less agreement on the causes of such polarization.
Numerous arguments have been offered to explain the observed increase in polarization, and
these causes can be divided into two broad categories: (1) explanations based on changes to the
external environment of Congress, and (2) those based on changes to the internal environment.
The external explanations provide arguments about how shifts in the social, economic, and
electoral environments have altered the electoral incentives for elected officials to pursue
moderation or bipartisanship. The internal explanations focus on how the formal and informal
institutions of Congress have evolved in ways that exacerbate partisan conflict (or generate the
appearance of such an increase). Although we think it is productive to divide the literature along
external-internal lines, it is important to note that explanations are not mutually exclusive.
Indeed, many of the internal explanations presume a shift in the external environment that
stimulates revisions of legislature rules, procedures, and strategies.

In the following sections, we review the current literature on each of these suggested causes
and evaluate the evidence for and against each argument.

External Explanations

A Polarized Electorate

Perhaps the simplest explanation for an increasingly polarized Congress is one grounded in

the relationship between members of Congress and their constituents. If voters are polarized,
reelection-motivated legislators would be induced to represent the political ideologies of their
constituents, resulting in a polarized Congress. Evidence of voter-induced polarization is elusive,
however.

Empirical support for the voter-polarization story requires evidence for two specific trends.
First, it requires that voters be increasingly attached to political parties on an ideological basis.
Liberal voters should increasingly support the Democratic Party and conservative voters should
increasingly support the Republican Party. This process has been labeled partisan sorting. Second,
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the hypothesis requires that voters must be increasingly polarized in their policy preferences or
ideological identification. Extreme views must be more common so that the distribution of voter
preferences becomes more bimodal.

There is considerable evidence for the first trend—voters have become better sorted
ideologically into the party system. Layman and Carsey (2002) and Levendusky (2009) found that
over time, voters have increasingly held political views that consistently align with the parties’
policy positions. Using data from the National Election Study, Layman and Carsey (2002) found
evidence for a pattern of conflict extension, in which differences in the policy preferences of
partisans have grown in economic as well as social and racial domains. Their results, updated
through 2004, are presented in Figure 2.4.
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Figure 2.4: Mass Party Polarization on Three Issue Dimensions, 1972-2004. Party positions are the estimated means for each party
on latent variables (ranging from -1 for the most liberal position to +1 for the most conservative position) from confirmatory factor
analyses. *Party difference is the Republican mean minus the Democratic mean. Source: 1972-2004 National Election Studies.

The trends presented in Figure 2.4 are consistent with the finding that fewer voters today
than in the past hold a mix of Democratic and Republican positions. As the parties become more
coherent in their policy positions, voters sort themselves accordingly. This may well account
for the finding of Bartels (2000) that partisan identification is a better predictor of voting
behavior. Also, because the terms “Republican” and “Democrat” now represent increasingly
distinct clusters of policy positions, citizens who identify with one party expect the other party’s
identifiers to hold dramatically different political views. Consequently, party identifiers report
that they dislike one another more than they did a generation ago (Shaw 2012) and state that they
would be less likely to feel “comfortable” with their child marrying someone who identifies with
the opposite party than was the case in the 1960s (Iyengar, Sood, and Lelkes 2012).
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Fiorina (2013) argues that the patterns described herein reflect party sorting and not
polarization in voters’ policy positions. A lively debate has emerged about the mechanisms
underlying the better sorting of voters into parties. Sorting may improve for two distinct
reasons. First, voters may shift their allegiance to the party that takes their policy position.
Alternatively, voters may adjust their policy views to match those of the party with which they
identify. Levandusky (2009) found evidence for both mechanisms but determined that position
switching is more common than party switching. Carsey and Layman (2006) also found that
party switching does occur, but that it is limited to those voters who have a salient position on
one issue and are aware of the partisan differences surrounding it. However, Lenz (2012) finds
little evidence favoring the party-switching mechanism. Ultimately, however, both processes are
facilitated by greater polarization of partisan elites, suggesting that the trends in Figure 2.4 may
be the consequence of elite polarization rather than the cause.?

Whereas few scholars doubt that substantial voter sorting has occurred, the evidence for
voter-policy polarization is less clear. The emerging consensus is that most voters have been
and remain overwhelmingly moderate in their policy positions (Fiorina, Abrams, and Pope
2005; Ansolabehere, Rodden, and Snyder 2006; Fiorina and Abrams 2008; Levendusky, Pope,
and Jackman 2008; Bafumi and Herron 2010). In studies that produce estimates of voter-issue
positions that are comparable to legislator positions, representatives were found to take positions
that are considerably more extreme than those of their constituents (Clinton 2006; Bafumi and
Herron 2010).
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Figure 2.5: Senators and Median Constituents.- The x-axis shows the median ideology of the median voter M
as well as the median partisan D) and R on the same policy scale as sitting senators (indicated by circles for
Democrats and squares for Republicans) in each state. In almost every state, senators are more extreme than
voters and partisans in their state, Source: Figure 2 in Bafumi and Herron (2010),

8 McCarty, Poole, and Rosenthal (2006) and Gelman (2009) also found that voters have become better sorted into parties by in-
come over time. The question of whether partisan voters are more sorted by geography is controversial (see Bishop 2009; Klinkner 2004).
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Figure 2.5 illustrates the main finding of Bafumi and Herron (2010). In the 109th Congress,
almost every Senator was more extreme than the median voter of his or her state. The ideological
distance between representative and constituent may well have increased, but some distance
seems to have existed since the introduction of our earliest measurements. As early as 1960,
McClosky and his colleagues found that delegates to the party conventions took positions that
were more extreme than those of the voters identifying with each party.? Recently, Abramowitz
(2010) found a more bimodal distribution of preferences among those voters most likely to
participate in politics compared to the average party identifier, with further polarization still
among party activists and donors.”® The phenomenon of the more-and-more active being
more-and-more extreme probably results in part from self-selection, with those having intense
feelings being more willing to spend time and money on politics, and in part from the dynamic
of group polarization (Sunstein 2002), in which people who talk with one another in relatively
homogeneous groups end up taking more extreme positions than the party’s median members.
Regarding moderate voters, some have chosen middle-of-the-road positions for substantive
policy reasons. Others, however, are uninformed, unengaged, or apathetic, checking off the
middle position on surveys due to lack of an opinion.

Although the lack of evidence of voter polarization casts doubt on the simple link between
voter and elite polarization, a dynamic version may hold more promise. As voters sort in
response to elite polarization, the incentives for parties to take positions that appeal to supporters
of the other party will diminish. This leads to greater partisan polarization and greater incentives
for voters to sort. Although this mechanism is not ruled out by existing evidence, it has not yet
been subjected to formal tests.

Southern Realignment

Although Americans still appear to remain overwhelmingly moderate, there is no denying that
dramatic changes have occurred in terms of policy sorting between the parties. The realignment
of the South from a solidly Democratic region to one dominated by Republicans is the starkest
example of the sorting of ideology and partisanship.

Figure 2.6 places the Southern realignment in the context of the national story of
polarization. The left-hand panel shows that since the 1970s, there has been a dramatic increase
in the number of Republicans representing Southern districts in the House of Representatives.
As these Republicans replace more moderate Democrats, we see two effects. First, the median
Southern Democrat becomes more liberal. By the early 2000s, most of these Democrats were
representing majority-minority districts. At the same time, the new Southern Republicans were
becoming increasingly conservative. However, the right-hand panel in the figure shows that the
conservative path of Southern Republicans is mirrored in non-Southern districts. Thus, to blame
polarization completely on the disappearance of conservative Democrats would be to ignore the
conservative trajectory of non-Southern Republicans. The movement in the median ideology
of Democrats, however, can be nearly accounted for by the replacement of moderate Southern
Democrats with Republicans.

9 See McClosky, Hoffman, and O’Hara (1960).
10 Based on surveys of convention delegates, Layman et al. (2010) found evidence consistent with activists taking more extreme
positions over time.
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Whereas much attention has been focused on the effects of the Southern realignment
for the emergence of a conservative Republican party in the South, the post-Voting Rights
Act increase in the descriptive representation of African Americans and Latinos in the House
also had a discernible effect on polarization. Although the representatives of these groups are
hardly monolithic, they are overrepresented in the liberal wing of the Democratic Party; any
leftward movement of the Democrats can be accounted for by the increase in the number African
American and Latino representatives."

Mechan ideal Powst of Southern Destncty Median ideai Pome of Mon Southern Druncty
A Saw of Party Caucan And Sere of Party Cascen
- -
- - - -
- [ b B
- - | -
-
L ’_o' o "
s - e Pl
a PRl T = - - '---'
- - - -

! e 1 ! =B -

1: 134
- -
- -
T L
s e

O v
- -
e 1 °
- - C—u
e e
- Comwes B - w5 Fay Ceun <~ Comws Bard = Bue o Pty Cheon
rrrTrTrTyrfTyTrrrrrrrrTrryYyT rrr7r7TrT 7T 7TYTTrTFr»"7177 T T TT1
R I I R T I T
(a) Southem Districts (b) Non-Southern Districts

Figure 2.6: Median Position of Parties and Caucus Size.- The y-axis shows the median position on the party-conflict
scale, The colored band around each line shows the relative size of the party caucus. Republicans now hold many more
seats in the South than 40 years ago, but Southern and non-Southern Republicans alike have taken increasingly conser-
vative positions.

Gerrymandering

Scholars have long suggested that allowing state legislatures to draw congressional districts may
lead to overwhelmingly partisan and safe districts that free candidates from the need to compete
for votes at the political center (Tufte 1973; Carson et al. 2007; Theriault 2008a). However,

the evidence in support of gerrymandering as a cause of polarization is not strong. First, we
consider the Senate and those states in which there is only one congressional district. In these
cases, gerrymandering is impossible because the district must conform to the state boundaries.
Yet, in the Senate and in at-large congressional districts, we observe increasing polarization
(McCarty, Poole, and Rosenthal 2006). Furthermore, McCarty, Poole, and Rosenthal (2009)
generated random districts and determined the expected partisanship of representatives from
these hypothetical districts given the demographic characteristics of the simulated district. The
result was that the simulated legislatures generated by randomly creating districts are almost

as polarized as the current Congress. This finding holds because polarization relates more

to the difference in how Republicans and Democrats represent moderate districts than the
increase in the number of extreme partisan districts. Therefore, an attempt to undo partisan

11 McCarty, Poole, and Rosenthal (2006) found that African American and Latino House members have more liberal DW-NOM-
INATE scores, even after controlling for party and the ethnic and racial composition of their districts. However, roll-call-based measures
of the positions of minority legislators may understate those members’ contribution to increasing the diversity of interests represented in
Congress. The difference between white and minority legislators is larger on other legislative activities, such as oversight, bill co-sponsor-
ship, and advocacy (Canon 1999; Tate 2003; Minta 2009; Minta and Sinclair-Chapman 2013; Wallace 2012).
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gerrymandering with moderate, competitive districts still leads to a polarized legislature, due to
the difference between rather than within the parties.

Figure 2.7 illustrates this argument. The plot shows the ideal points of members of the
111th House of Representatives and the 2008 Democratic percentage of the presidential vote
in that district. Scholars frequently use presidential vote shares as a proxy for district ideology
because the vote shares allow for a unified measure of political preferences across the country at
any one point in time. Thus, a district with a larger Democratic vote share is interpreted to have
more liberal constituents than a district that has a smaller Democratic vote share. Members of
Congress from the same party vote quite similarly, even though they represent districts with
vastly different political preferences. This difference is illustrated by the regression lines drawn
in the figure for each party. Democrats who represent districts that split almost evenly in the
presidential vote are not significantly more conservative than Democrats representing districts
that overwhelmingly supported Obama in 2008. However, there is a dramatic difference in how
representatives of the opposing parties represent districts with identical presidential vote shares.
This figure does not support the argument that gerrymandering is producing districts that
contain heavy partisan majorities, thereby leading to extreme representatives. Rather, more of
the observed polarization can be explained by the differences between the parties in relatively
moderate and competitive districts.
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Figure 2.7: Representative Position on the Party Scale and Presidential Vote Share. The x-axis shows the partisanship of the
congressional district as measured by the Democratic percentage of the 2008 presidential vote. The y-axis is the representative’s
DW-NOMINATE score for the 111th House of Representatives. There are major differences in the way Republicans and
Democrats represent similar districts. These differences account for a larger share of the aggregate party difference than the
differences in the types of districts that Democrats and Republicans represent.
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Primary Elections

Given the extent to which voters are now ideologically sorted into political parties, some
observers suggest that only conservatives can win Republican primaries and only liberals can
win Democratic primaries.”” This suggested feature of contemporary politics has led reformers
to focus on whether the rules governing participation in primaries might be altered to make it
possible for more moderate candidates to win nominations. The standard recommendation is to
move from closed partisan primaries to open primaries, which would allow the participation of
independents. The state of California has recently gone one step further with the nonpartisan
“top-two” primary, in which voters of both parties cast ballots for candidates of either party and
the top two vote-getters move to the general election.

Based on the historical record, it is implausible that partisan primaries are a major cause of
polarization. Polarization increased during the past 40 years despite the opening up of primaries
to nonpartisans (McCarty, Poole, and Rosenthal 2006). The narrower question of whether open
or nonpartisan primaries would reduce contemporary levels of polarization continues to be an
active area of research, but the evidence to date provides sparse support for the argument that
opening primaries to nonpartisans would reduce polarization.

A few studies have found evidence for a polarizing effect of partisan primaries. Kaufmann,
Gimpel, and Hoffman (2003) found that presidential primary voters in states with open primaries
hold political ideologies similar to the general electorate, whereas in states with closed primaries,
the two electorates are more ideologically distinct. Gerber and Morton (1998) found that the
positions of legislators nominated in open primaries hew more closely to district preferences,
whereas Brady, Han, and Pope (2007) found that legislators who hew closely to the general-
election electorate suffer an electoral penalty in primaries.

However, most of the research suggests that the effects of moving to open-primary systems
are modest at best. Hirano et al. (2010) studied the history of primary elections for the US Senate.
Their findings cast significant doubt on the role of primary-election institutions in polarization.
First, the introduction of primaries had no effect on polarization in the Senate. Second, despite
the common belief that participation in primaries has been decreasing, they found that primary
turnout has always been quite low. Thus, it is doubtful that changes in primary participation
can explain the polarizing trends of the past three decades. Third, they find no econometric
evidence that either low primary turnout or low primary competition leads to the polarization of
senators. Using a panel of state-legislative elections, Masket et al. (2013) investigated the effects
of changing primary systems and found little evidence that such switches affect polarization.
Similarly, Bullock and Clinton (2011) investigated the effects of California’s short-lived move
from a closed primary to a blanket primary, in which any registered voter can participate. They
found that the change did lead to more moderate candidates in competitive districts but that
these effects were not observed in districts that were dominated by either of the parties. This
result suggests that the recent change in California to a top-two primary may affect districts that
are not firmly controlled by one or the other party.

12 Note, however, that as Figure 2.7 shows, there are many Democrats who represent districts that won less than 50% of the
Democratic vote share in the 2008 presidential election and have quite moderate ideal points.
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Economic Inequality

McCarty, Poole, and Rosenthal (2006) demonstrated a close correlation between economic
inequality and polarization in the United States.” Figure 2.8 shows that economic inequality and
polarization have tracked together in the past 50 years. Moreover, unlike most other hypotheses
about polarization, the inequality hypothesis can explain the decline of polarization during

the first half of the twentieth century, as economic inequality fell dramatically in that period
(Piketty and Saez 2003). McCarty et al. (2006) argued that inequality and polarization are linked
by a dynamic relationship (or “dance”) in which the increased inequality generated by rising

top incomes produces electoral support for conservative economic policies and facilitates a
movement to the right by Republicans. The resulting polarization then has a dampening effect
on the policy response to increased inequality, which in turn facilitates greater inequality and
polarization.

In support of the hypothesis that the distribution of income has affected polarization,
McCarty et al. (2006) demonstrated that voting behavior and partisan identification increasingly
correlate with income (see also Gelman 2009) and that the ideal points of legislators are
increasingly correlated with average district income. They then show (see following discussion)
that polarization may have exacerbated inequality due to its negative effects on social policy.
Although the 2006 McCarty et al. study is limited by the fact that the correlation between
inequality and polarization may be spurious in the US time-series data, Garand (2010) found
strong evidence that state-level inequality exacerbates constituency polarization within states
and predicts the extremity of Senate voting behavior. Furthermore, recent work by Bartels (2008)
and Gilens (2012) showed that policy reflects the preferences of the wealthy more often than the
desires of those on the bottom rungs of the economic ladder.

Polarization and Income Inequality
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Figure 2.8: Polarization and Income Inequality. The y-axis show the difference in median positions for the two parties and
the Gini coefficient in the United States. The Gini coefficient is a measure of income inequality that ranges between 0 (perfect
income equality) and 1 (one person controls 100% of the nation’s income).

13 See also Brewer, Mariani, and Stonecash (2002).
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Money in Politics

Another common argument is that polarization is directly linked to the system of private
campaign finance used in US elections. Such arguments are generally premised on the idea that
politicians pursue extreme policy objectives on behalf of their special-interest funders (Lessig
2011).

However, political science research suggests that any connections between campaign
finance and polarization may be more subtle and complex than the conventional wisdom. Most
research suggests that there is a weak connection between campaign spending and election
outcomes (Jacobson 1990) or between sources of campaign funding and roll-call-voting behavior
(Ansolabehere, De Figueiredo, and Snyder 2003).

Conversely, the data suggest that fundraising in congressional campaigns has increased in
importance, as evidenced by the steady rise in the sheer amount of money required to run for
office. Since 1990, the average amount of money spent in US House elections has nearly doubled
in real terms. Whereas the amount of money raised in campaigns is important, the sources
of funding may be more consequential for polarization. Consider the difference between the
two largest sources of money for congressional candidates: contributions from individuals and
contributions from political action committees (PACs). Scholars have long argued that although
PACs may seek specific policy outcomes, these goals are often narrowly focused such that PACs
are less concerned with the overall ideology or party of politicians and more interested in having
access to members of Congress (Hall and Wayman 1990; Smith 1995; McCarty, Poole, and
Rosenthal 2006; Bonica 2012).

Individual donors, however, are believed to behave quite differently. The literature on the
ideology of individual donors is less developed than research into PAC-contribution behavior,
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Figure 2.9: Average Candidate Fundraising Portfolio. In the left-hand panel, the y-axis shows the average percentage of
congressional candidates’ fundraising that comes from individual donors, PACs, and party contributions. In the right-hand
panel, the y-axis shows the average percentage of inidividual donations that come from donors who reside inside and outside of
the candidate’s district.
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but recent studies suggest that individual contributors are more extreme than individual
noncontributors (Barber 2013; Bafumi and Herron 2010; Stone and Simas 2010). Furthermore,
recent work estimating the ideological positions of contributors suggests that individuals are
more ideologically extreme than PACs and other interest groups (Barber 2013; Bonica 2012).
Given the differences between PAC- and individual-contribution behavior, an increasing reliance
of candidates on ideologically extreme individual donors might force candidates to move toward
the ideological poles to raise money (Baron 1994; Moon 2004; Ensley 2009). We may also see a
rise in more ideologically motivated PACs, a phenomenon that deserves further investigation.

Figure 2.9 provides evidence of an increasing reliance on individual donors. Since 1980,
the average share of a candidate’s fundraising portfolio comprising individual contributions has
increased from less than half to nearly three quarters. At the same time, the share of individual
contributions coming from out-of-district donors, which are believed to be more ideologically
motivated, has increased as well (Gimpel et al. 2006; Gimpel et al. 2008). Together, these data
suggest that there may be a direct connection between the rise in individual contributions and
polarization in American politics.

However, more research is needed to convincingly link individual contributions and
polarization. Although individual contributions and polarization may be increasing at the same
time, this does not immediately suggest a causal relationship. Looking at the US states may
provide a way to better identify the relationship. Variation in contribution limits among the
states has led to differing abilities for candidates to raise money from individuals, PACs, parties,
and other sources (Barber 2013). Using this variation in contribution limits across time and place
may provide a more conclusive view into the relationship between the increasing money flowing
into politics and increasing polarization.

Media Environment

Changes in the media environment of politics may also have had an important role in
polarization. Many observers note that American journalism changed markedly following
Watergate in a manner that may have contributed to a more confrontational style of politics.
The introduction of cameras into the House chamber and the broadcasting of its proceedings on
C-SPAN gave the minority Republicans, led by Newt Gingrich, a powerful new weapon against
the majority party (Zelizer 2006). Others argue that the proliferation of media outlets through
cable television and the Internet has created an additional impetus for polarization. Recently,
Prior (2007) found that partisan voters increasingly self-select into news outlets that confirm
their basic partisan and ideological biases (i.e., Republicans watch Fox News and Democrats
watch MSNBC). Such narrow casting was not absent in media-viewing patterns 40 years ago, but
it was not nearly as extensive. One effect of this change is that elected officials have less space to
deviate from their party orthodoxy for fear of being called out by party activists. Another effect
is that relatively extreme activists have a platform to push forward partisan talking points to a
subset of the public, contributing to societal polarization.

As troubling is the finding that independents increasingly prefer Seinfeld reruns to any
news outlet. Prior (2007) called the effect of the alternative news-less media “polarization
without persuasion” and suggested that the media’s effect on polarization is mostly the result of
nonideological Americans avoiding inadvertent news exposure through the availability of cable
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entertainment, whereas in the past, network television offered no alternative except the news for
several hours every evening. When the only option on television was the evening news, Prior
suggested, nonpolitical Americans were exposed to political information through the news and
mobilized to vote in greater numbers than they would have otherwise. He suggested that this
effect is more important than partisan media by pointing to the fact that polarization and cable
penetration are correlated beginning in the 1970s, long before Fox News, MSNBC, or any other
partisan cable news stations existed. Others examined how the decline of newspapers, which
have experienced thousands of layoffs in recent years and dramatically reduced their coverage,
may also be a contributing factor. Snyder and Stromberg (2010) found that members of Congress
who represent districts that are congruent with newspaper markets compile less ideological and
partisan voting records.

The reemergence of a more partisan media may also contribute to polarization. A
literature attempting to measure partisan media bias and its effects on voters has developed in
the past several years. Whereas debate rages as to whether the American media has an overall
liberal or conservative bias, there is substantial evidence that media outlets vary in terms of
their ideological and partisan orientations (e.g., see Groseclose and Milyo 2005; Gentzkow and
Shapiro 2006), and the slant of coverage appears to affect voter evaluations and decisions (e.g.,
see Hopkins and Ladd 2013; DellaVigna and Kaplan 2007; Gerber, Karlan, and Bergan 2009).

Of course, the ideological diversity of the media may be the result of polarization and not the
cause. For example, Gentzkow and Shapiro (2006) found that the partisan slant of a newspaper is
determined in large part by the partisanship of its local community."

Internal Explanations

Rule Changes

Several scholars have suggested that one of the major causes of the increase in measured
polarization is due to changes in the rules and procedures of Congress. One argument is that the
observation of rising polarization is an artifact of changes in the House regarding how votes were
recorded in the Committee of the Whole (Theriault 2008b). These procedural changes made it
easier for amendments to be proposed when considering legislation. These new amendments were
often unrelated to the bill at hand, and they were added primarily to force the opposition party

to cast unpopular votes to move on with considering the main piece of legislation (Roberts and
Smith 2003). This simple change in the rules led to a dramatic increase in the number of party-
line recorded votes and therefore led to an increase in measured polarization for indices that use
roll-call voting, such as the DW-NOMINATE scores discussed previously (Roberts 2007).

Although this procedural change may have the effect of exaggerating partisan differences,
it leaves many questions regarding polarization unanswered. First, the argument is centered on
the House of Representatives. Polarization, as we have seen, increased in both the House and the
Senate, despite no similar procedural change in the Senate. Second, polarization has increased
gradually in the past four decades. It seems unlikely that a one-time rules change would produce
such a long-term trend. Third, despite a wide variety of rules for agenda setting and recording

14 They also provide evidence against a reverse causal relationship between newspaper slant and local partisanship.
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roll-call votes operating in the American states, the level of polarization in the US House is not
atypical of that found in state legislatures (Shor and McCarty 2011).

Majority-Party Agenda Control

A second institutional argument focuses on the agenda-setting power of the majority party

in the House (e.g., see Cox and McCubbins 2005; Aldrich 1995; Rohde 1991). Scholars have
theorized that leaders of the majority party have been increasingly able to use their control
over the legislative agenda to build distinctive party brands and prevent intraparty divisions.
This leadership behavior, in turn, generates more party-line votes and a larger level of observed
polarization. Like the rules-based explanations, these explanations struggle to explain the
rising level of polarization in the Senate. Moreover, McCarty, Poole, and Rosenthal (2006)
demonstrated that measures of polarization are robust to the changes in the legislative agenda
that might be induced by enhanced agenda control.

Party Pressures

An additional institutional argument for rising polarization is that party leaders in the House
and the Senate have become increasingly powerful and, as such, can apply greater pressure on
members to vote along party lines. Theories of party government (e.g., see Rohde 1991; Aldrich
1995) suggest that party leaders can apply strong pressures on their members to vote the way the
party desires. Former and current members have indicated their impression that these pressures
have increased over the years (e.g., see Edwards 2012). In developing this idea, Theriault (2008b)
traced the roles of speaker and majority leader, showing that these offices have increased their
institutional reach in the past 30 years. He argued that party leaders coax members to vote along
party lines by offering rewards to members (e.g., committee memberships in exchange for votes
with the party’s agenda).

Although the plausibility of increased party pressure is strong, there are major
methodological challenges in establishing the magnitude and trends of such pressures. Snyder
and Groseclose (2000) attempted to distinguish the influences of parties from other factors, such
as ideological preferences on roll-call voting. If we could reliably measure the effect of party
pressure on members’ voting behavior, we would be able to apportion the effects of partisanship
on polarization from changes in ideology, constituency, and so forth. Unfortunately, the effects
of party can be recovered only under strong assumptions. For example, Snyder and Groseclose
assumed that members are free from party pressure on lopsided votes; therefore, a comparison
between positions on lopsided and close votes can reveal the effects of party pressure. They
found that, indeed, there are policy areas in which party pressure is more common, but they did
not find a steady increase in partisan pressure commensurate with the increase in polarization
observed during the past 40 years. McCarty, Poole, and Rosenthal (2001) criticized Snyder
and Groseclose’s methodology. Using an alternative methodology, they found declining party
pressure in the contemporary Congress. However, methodological difficulties prevented a
consensus on this question."”

15 Using a different methodology, Cox and Poole (2002) provided evidence similar to McCarty, Poole, and Rosenthal (2001) but
interpreted it in a way more favorable to the finding of party discipline. However, even their interpretation does not support the hypoth-
esis that increased party pressures are associated with polarization.
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Teamsmanship

Lee (2009) argued that the trends in Figures 2.1 and 2.2 reflect not only an ideological divergence
but also Congress members’ increasing efforts to favorably differentiate their own party from

the opposition as the two parties become more closely competitive in seeking control of national
institutions. She argued that whenever the parties become closer in the electoral support they can
garner, such that the conditions are right for a reversal of partisan fortunes in the next election,
each party has a strategic incentive to engage in strategies of confrontation to highlight partisan
differences and to deny the other party legislative victories. Tight competition gives members
incentives to act together with fellow partisans, and a norm of “teamsmanship” has emerged,
with members’ individual interests becoming increasingly linked to the fate of their parties.
Teamsmanship not only deepens existing ideological divisions; it also creates conflict on issues in
which legitimate ideological differences are absent. Partisan divisions on nonideological issues,
Lee showed, have grown in tandem with the divisions on ideological issues. If Lee’s reasoning on
the strategic incentives deriving from party competition for institutional control is correct, we
should see congressional polarization for as long as both political parties remain roughly equal in
their electoral appeal nationwide.

Lee’s teamsmanship perspective is related to the literature on strategic disagreement
(Gilmour 1995; Groseclose and McCarty 2001). Strategic disagreement describes a situation in
which a president, a party, or another political actor refuses compromise in an attempt to gain an
electoral advantage by transferring the blame for the stalemate to the other side. Such behavior
often results in the appearance of a level of polarization that exceeds the actual policy differences
between the parties.

The Breakdown of Bipartisan Norms

Many personal accounts of former members of Congress link polarization to changes in the
social fabric of Capitol Hill, making it more difficult to forge cross-partisan relationships (for a
journalistic account, see Eilperin 2007). In the past several decades, members of Congress have
increasingly not relocated their families to Washington and therefore spend far less time in
Washington and more time in their home districts. This lack of time in Washington has made it
more difficult to form the personal relationships that would foster bipartisan trust and civility.
Other reasons advanced for the decreasing number of interpersonal contacts across party lines
include the ever-increasing workload for members of Congress, which entails more time for
fundraising. Although the social-fabric hypothesis is compelling, it has not been subjected to
systematic empirical tests.'®

Consequences of Polarization

Although polarization generally has a negative connotation in our political discourse, it has a

number of potential virtues. In the 1950s, another task force of the American Political Science
Association decried the American party system for not offering meaningful policy differences
to the voters. This lack of choice denied American voters any meaningful influence over public

16 A possible exception is Masket (2008), who found that randomized seating assignments in the California Assembly produced
greater similarities in voting by members who shared desks.
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policy. Centrist, undifferentiated parties also are incapable of representing the diversity of
interests of contemporary American society. Undoubtedly, the polarization caused by greater
representation of formerly unheard voices has benefits outweighed by any potential costs."”
However, party polarization has negative consequences to the extent that the parties primarily
represent extreme policy views or impede the negotiated compromises required by democratic
politics in heterogeneous societies.

As discussed previously, the evidence overwhelmingly supports the proposition that
members of Congress are far more polarized than the public at large. As Bafumi and Herron
(2010) showed, it is likely that legislators are taking positions that are even more extreme than
the voters from their parties in their states and districts. Therefore, although polarization may
expand the choices on the political menu, the parties are far from satisfying the palate of most
voters. Thus, the effects of polarization on accountability and representation are ambiguous, at
best.

Theoretical Perspectives on Polarization and Policy Making

A polarized party system need not have deleterious effects on policy making. Consider an
idealized, purely majoritarian legislature. Imagine that we can represent policy alternatives on a
single left-right spectrum and that every legislator has an ideal policy on this spectrum. In such a
setting, the median-voter theorem predicts that policy would correspond to the preferences of the
median legislator. The distribution of legislative preferences may become very polarized; however,
if the median preference is unaffected, the outcome is the same. Although the majoritarian
theory is an important benchmark, the real-world deviations from this ideal suggest that
polarization should have serious consequences for policy making.

The first limitation of the majoritarian benchmark is the neglected role of legislative parties
and their leaders in the policy process. Many scholars argue that legislators have strong electoral
incentives to delegate substantial powers to partisan leaders, to shape the legislative agenda as
well as to discipline wayward members (e.g., see Cox and McCubbins 2005; Aldrich and Rohde
2010). To the extent that parties can successfully pursue such strategies, policy making becomes
the interaction of parties.

With strong parties and leaders, the effects of polarization are mixed. American political
scientists have long suggested that more cohesive, distinct, and programmatic political parties
would offer a corrective to the failures of policy making in the United States. Enamored with the
party-responsibility model of Westminster-style parliaments, they argue that a system where a
cohesive majority party governs encumbered only by the need to win elections would provide
more accountability and rationality in policy making.

These benefits of polarization are offset, however, when control of the executive and
legislative branches is split among cohesive parties; political polarization has occurred in an era
in which divided governments occur with increasing frequency. Before World War II, there was
no positive association between divided government and polarization, but the two phenomena
have occurred together frequently since then.

17 Those who feel nostalgia for the bipartisanship of the 1950s must recognize that it came at the cost of the exclusion of African
Americans and other groups from the political process.
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In situations of divided government with cohesive parties, party theories predict that
policy making represents bilateral bargaining between the parties. The predicted consequences
of polarization in this environment are not benign. Increased policy differences shrink the set
of compromises that both parties are willing to entertain. Increased policy differences also have
a second effect of exacerbating the incentives to engage in brinkmanship in bargaining and
negotiation, thereby endangering even the feasible compromises. Low dimensionality compounds
the problem of polarization by foreclosing solutions negotiated across distinct policy dimensions.
Thus, polarization and low dimensionality lead to more gridlock and less policy innovation
during periods of divided government. Polarization might lead to more policy innovation during
unified governments because of increased party responsibility. We discuss herein why this
positive effect of polarization in unified governments might be negligible.

The second feature of the American system that generates real policy consequences from
polarization is the numerous supermajoritarian institutions and veto points. Institutions such
as the presidential veto and the Senate filibuster inhibit majority rule and allow polarization to
hinder policy making. In the presence of these supermajoritarian institutions, policy making is
driven not by the median legislator but rather by the preferences of the more extreme legislators,
whose support is pivotal in overcoming vetoes and filibusters.

To illustrate how supermajoritarianism produces gridlocked policy, we suppose again that
all policy alternatives and legislator ideal points can be represented as points on a spectrum
from left to right, such as the liberal-conservative scale. Consider, for example, the effects of the
Senate’s rules for debate and cloture. Under its current rules, debate on most legislation cannot
be terminated without a vote on cloture that must be supported by three fifths of those senators
elected and sworn. Thus, if all 100 senators vote according to their ideal points, the senators
located at the 41st and the 60th most-leftward positions must support any new legislation because
no coalition can contain three fifths of the votes without including them. Therefore, any policy
located between these pivotal senators cannot be altered or it is otherwise gridlocked. Prior to
procedural reforms in 1975, the requirement for cloture was a two-thirds vote therefore, the
filibuster pivots were located at the 33rd and 67th positions.

Presidential veto power also contributes to gridlock. Either the president must support new
legislation or a coalition of two thirds of each chamber must vote to override it. Suppose that
the president’s position is on the left of the policy spectrum. Then he or the legislator at the 33rd
percentile must support any policy change. This legislator becomes the veto pivot.

If the president is a rightist, the 67th-percentile legislator becomes the veto pivot. Putting
these institutional requirements together, a rough measure of the propensity for legislative
gridlock is the ideological distance between the 33rd senator and the 60th senator when the
president is on the left and the distance between the 40th senator and the 67th senator when the
president is on the right. When these distances are great, passing new legislation will be difficult.
The level of polarization and the width of this “gridlock interval” are closely related because the
filibuster and veto pivots are almost always members of different parties. Thus, as the preferences
of the parties diverge, so do those of the pivots. In fact, more than 75% of the variation in the
width of the gridlock interval in the postwar period is accounted for by party polarization
and the 1975 cloture reforms (McCarty 2007). Therefore, this “pivotal-politics” model of
supermajoritarianism suggests that polarization reduces opportunities for new legislation and
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increases the status-quo bias of American politics (Krehbiel 1998).

It is important to note that these supermajority requirements may also lead to polarization-
induced gridlock, even during periods of unified government. As long as the majority party
is not large enough to satisfy all of the supermajority requirements, cross-party bargaining,
negotiation, and coalition building are necessary for policy change.

This pivot perspective also underscores why the Senate’s cloture rules have come under
scrutiny and have produced calls for reform. Once an infrequently used tool reserved for
the most important legislation, the filibuster has become—during the period of increasing
polarization—one of the central features of American politics. Filibusters, both threatened
and realized, have been used to kill many important pieces of legislation. Perhaps even more
consequentially, the ease of the current filibuster has led the Senate to rely greatly on legislative
tricks to avoid its effects. One such gimmick is using the budget-reconciliation process to pass
new legislation; reconciliation bills cannot be filibustered. This was the approach taken to pass
the major income- and estate-tax cuts in 2001, as well as major portions of the Affordable Care
Act in 2009. To avoid points of order under the so-called Byrd Rule, however, such legislation
can have deficit-increasing fiscal effects only for the term of the budget resolution (i.e., five to ten
years). Thus, many important pieces of fiscal policy require gimmicks such as “sunset” provisions
(in which the law expires after a certain predetermined time) to avoid death by filibuster.

Legislative Productivity

Despite the strong theoretical case for a relationship between polarization and policy gridlock,
few scholars have addressed the issue. In his seminal work on postwar lawmaking, Mayhew
(2005) considered whether divided party control of the executive and legislative branches
produces legislative gridlock, but he did not consider the effects of polarization and declining
bipartisanship. Indeed, he attributed his finding that divided government produced little
gridlock to the fact that bipartisanship was the norm during the postwar period. McCarty (2007)
used data on landmark legislative enactments to assess polarization’s effects on the legislative
process. He found that the 10 least-polarized congressional terms produced almost 16 significant
enactments per term, whereas the 10 most-polarized terms produced only slightly more than 10.
This gap would be even larger except for the enormous legislative output following the September
11 terrorist attacks during the most polarized congressional term of the era. Using a multivariate
model that controls for other factors that contribute to legislative productivity, McCarty found
substantively large and statistically significant effects of polarization on legislative productivity.
At the upper end of the range of his estimates, Congress produced 166% more legislation in the
least-polarized congressional term than in the most-polarized term. Even at the lower range

of his estimates, there is a still large—60% —difference in legislative output. His estimates are
robust to the use of other data sources, which extend the time-series back to the nineteenth
century.

Binder (1999) also found that as the gridlock interval increases under divided legislatures
(i.e., when the distance between the House and Senate medians is largest), we observe less
legislation passed. As these gridlock intervals grow due to polarization, her prediction was that
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we will observe even less legislation created and eventually passed through Congress.

The current unprecedented distance between the parties, combined with divided
government between the House and the Senate, has led many media outlets to note that the 112th
Congress has passed fewer laws than any other since the late 1800s (Davis 2012; Steinhauer 2012;
Kasperowicz 2012; Sides 2012), when polarization was at almost the same levels as today.

Case Study: Polarization, Gridlock, and the Politics of Inmigration ™

Historically, successful immigration legislation was characterized by bipartisan coalitions
between Republicans and Democrats, in addition to coalitions across chambers within Congress
(Gimpel and Edwards 1998). The last significant piece of comprehensive immigration legislation
that successfully navigated the legislative process passed in 1986. The Immigration Reform

and Control Act (IRCA), also known as the Simpson-Mazzoli Act, was brought forward by

a Democratic representative from Kentucky and a Republican senator from Wyoming, both

of whom were chairs of respective subcommittees on immigration in the two chambers. The
legislation was partially informed by the bipartisan Commission on Immigration Reform, which
is consistent with the use of commissions on immigration throughout the legislative history of
this policy area (Tichenor 2002). The legislation was considered comprehensive given the broad
scope of the bill, including criminalization of hiring undocumented immigrants, employer
sanctions, and amnesty for a sizeable portion of the undocumented immigrant population.

Attempts at reform since the passage of IRCA have been confronted with increased
polarization on immigration both between and within the two political parties. Comprehensive
immigration bills have had limited success in getting passed in one chamber, much less clearing
the necessary hurdles in both chambers. Consequently, much of the legislation introduced
during the 1990s and 2000s was piecemeal in nature, meaning that only one small component
of immigration reform would be addressed. Three major legislative initiatives stand out in the
post-IRCA era as attempts at broader immigration reform. In 2006, Bill H.R. 4437, also known
as the Sensenbrenner Bill, was introduced. Its language was wide in scope and reach because it
criminalized being an undocumented immigrant as a felony (as well as the actions of anyone
assisting an undocumented immigrant), required significant construction of border fences,
and imposed employer penalties and sanctions. Party polarization on the issue was intense,
as demonstrated by the bill being pushed only by Republicans (with near-unanimous support
within the Republican Party), whereas it was overwhelmingly opposed by Democrats. Mass
mobilization of Latinos around the country occurred, leading to approximately 350 protests with
millions of participants in an attempt to thwart support of the bill after it passed in the House
(Wallace et al. 2014). Ultimately, the bill died, and scholars attribute the failure to the effects
of the protests, as well as to a lack of consensus on this issue between the political parties and
among the electorate (Zepeda-Millan 2011).

In 2010, the Development, Relief, and Education for Alien Minors Act (DREAM Act)
was formally introduced by Dick Durbin (Democrat) and Orin Hatch (Republican) but was
announced by a number of members across both chambers, demonstrating a bipartisan effort at
reform—once again in contrast to the Sensenbrenner bill. The purpose of the DREAM Act was

18 This section was written by Task Force member Sophia Wallace.
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to offer a pathway to citizenship for undocumented immigrants who had arrived in the country
as minors, attended high school in the United States, and were now enrolling in college or the
military. Although bipartisan in its creation, support in the House was split along party lines,
with a vote of 216 to 198, with Democrats in favor. In the Senate, the bill failed to achieve the
necessary 60 votes to end debate, thereby leading to the failure of the bill. The DREAM Act is
an important indication of the state of party polarization on immigration when one considers
the context of the actual bill. In many ways, it was viewed as the least potentially polarizing
immigration bill because it involved people brought to the United States as minors. Thus, the
assumption was that they bore little culpability for the choices of their parents, and it targeted
only those willing to pursue college or the military, which are highly valued pathways for young
people. If Republicans and Democrats were going to agree on the issue of immigration reform,
then this bill should have been one of the most likely cases to pass muster. However, the defeat of
this bill highlights that polarization within Congress had reached nearly insurmountable levels.

More recently, in January 2013, lawmakers announced bipartisan efforts to pursue
comprehensive immigration reform, with acknowledgment from both political parties that the
nation’s immigration system was broken. In particular, attempts to smooth polarization were
made through the use of a “gang”—in this case, a bipartisan group of senators—that could
work with party leaders to try to appeal to and negotiate with their own party members. The
Gang of Eight, in this case, devised a bill that contained individual provisions that appealed to
both parties, such as a pathway to legalization for undocumented immigrants and increased
border security. The bill was able to win two thirds of the support of the Senate but has not
been advanced on the House legislative agenda by Speaker Boehner. Part of the reason for
his resistance is that, taken together as a package, the bill was not popular among House
Republicans. Moreover, the compromised version of the bill contained provisions that House
Democrats believed were too restrictionist, such as substantially expanding border-security
resources. This latest attempt at immigration reform demonstrates polarization on this issue not
only across chambers and political parties but also within each party. For Republicans, there is
divergence in opinions between moderates and Tea Party Caucus members on the issue. Boehner
lacks consensus within his party in the House, which limits his power as the speaker to move
forward on this issue. For Democrats, there was enormous pressure to deliver immigration
reform for the Latino electorate it so heavily relied on, to the point of excessive compromise in
the view of some House Democrats. As a result, certain House Democrats were so angered by
the bill that they withdrew support, including one Latino representative, Representative Filemon
Vela, who resigned from the Congressional Hispanic Caucus in response to its support for the
bill, despite the border-security provisions.

One explanation for the breakdown of bipartisan efforts on immigration legislation may be
rooted in the fact that post-1992, Congress has experienced more changes of party control than
in the prior 40 years. Lee (2009) argues this leads each party to believe that in the next election,
it may be able to win control of the chamber or increase its vote share; therefore, each party has
little incentive to compromise. Rather, they have incentives to differentiate from the opposing
party by taking a disparate stance on a given issue. Recent public-opinion data suggest that the
public is increasingly polarized along partisan lines, and the difference between Republicans” and
Democrats’ positions on many issues, including immigration, are quite divergent (Pew Center
2012). Despite losing traction with Latino voters and struggling to win their support (Wallace
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2012)—in large part due to its position on immigration—the Republican Party continues to
take a restrictionist stance that is consistent with a very active component of its electoral base.
This segment of its reelection constituency comprises Tea Party supporters who played a vital
role in Republican Party dominance in the 2010 elections (Parker and Barreto 2013; Skocpol
and Williamson 2012). When Republicans believe party control and winning elections will

be greatly influenced by the Latino electorate, their legislative strategy on immigration may
change. Until then, both parties will take positions most appealing to the coalitions of voters
they have historically relied upon, and will likely continue to be highly polarized on the issue of
immigration.

Policy Outcomes

Given the evidence that polarization has reduced Congress’s capacity to legislate, we turn to the
question of how this has affected public-policy outcomes. The most direct effect of polarization-
induced gridlock is that public policy does not adjust to changing economic and demographic
circumstances.

There are a number of reasons to believe that these effects would be most pronounced in
the arena of social policy. Given that one of the aims of social policy is to insure citizens against
the economic risks inherent in a market system, it must be responsive to shifts in those economic
forces. If polarization inhibits those responses, it may leave citizens open to the new risks created
by economic shifts brought on by deindustrialization and globalization.

For example, consider the political response in the United States to increasing economic
inequality since the 1970s. Most economists attribute increasing inequality to a number of
economic factors, such as the rise in the returns to education, exposure to trade, immigration,
and changes in family structure. Nevertheless, numerous Western European countries faced
with the same economic forces developed policies to mitigate the consequences so that the level
of inequality changed only marginally. Similarly, Hacker (2004) argued that polarization was an
important factor in impeding the modernization of several of the policies designed to ameliorate
social risks. A second issue concerns the ways in which social policies in the United States are
designed. Many policies, especially those aimed at the poor or near poor, are not indexed with
respect to their benefits. Therefore, these programs require continuous legislative adjustment
to achieve a constant level of social protection. McCarty, Poole, and Rosenthal (2006) provided
evidence for effects of polarization on the minimum-wage and welfare-policy outcomes.

Delays and Brinkmanship

The recent (and upcoming) battles over raising the federal government’s debt limit and dealing
with the so-called fiscal cliff of January 2013 have led many observers to blame partisan
polarization for Congress’s proclivity to miss deadlines, “kick the can down the road” to the next
legislative session or another governmental body, and govern by (artificial) crises. These same
concerns have been raised about Congress’s ability to deal with longer-term problems such as
reform to entitlements including Social Security and Medicare.

There is little doubt that partisan polarization played a major role in creating and shaping
the fiscal governance “crises” of the past few years. Clearly, the parties remain far apart on the
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appropriate reforms for entitlement programs. However, many of these concerns predate the
contemporary rise of polarization. For example, we consider the ability of Congress to pass the
annual appropriation bills before the beginning of the fiscal year. Recently, Congress’s track
record on this score has been abysmal. From Fiscal Year 2011 to Fiscal Year 2013, Congress
completed zero appropriations bills before the September 30 deadline. During the same period,
Congress passed only 9 of 36 regular appropriations bills. (The government was funded by
continuing resolution in all of the unsuccessful cases.) It would be premature, however, to
conclude that party polarization is the prime reason for this performance. Figure 2.10 plots for
each month since 1974 the proportion of regular appropriation bills that have been passed prior
to that month (a smoothing lowess curve is also provided to capture longer-term trends.) Clearly,
Congress’s performance has declined significantly in the past decade, but it is important to note
that it performed almost equally poorly in the late 1980s. With the exception of the 1995-1996
government shutdown, it performed quite well in the 1990s. Thus, the trends in congressional
performance on appropriations do not closely match those of party polarization.
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Figure 2.10: The Percentage of Appropriation Bills Completed by Month. Each observation shows

the percentage of regular appropriation bills enacted prior to that month. The dark line is a lowess

smoother, which illustrates the longer-term trends.

Legislative Deliberation and the Quality of Policy Outcomes

Although the quality of deliberation and policy outcomes is difficult to quantity, several studies
have argued that polarization has altered Congress’s deliberative and policy-making procedures
and capacities (Mann and Ornstein 2012; Sinclair 2006, 2008; Hacker and Pierson 2006, and
Sinclair 2008).

This literature identifies several changes in the norms and procedures in the US House
during the past two decades. First, a decentralized, committee-dominated system of policy
development was replaced by a more centralized, party-dominated system. Decisions about
policy development and strategy are increasingly likely to be made by party leaders. Moreover,
the committee system itself has become more partisan, with much less input from the
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minority party. Second, the role of the minority party in legislative deliberations appears to

be diminishing. The amount of legislation considered under rules that restrict the number of
amendments by the minority party has increased since the 1990s. Third, the number of violations
of seniority for committee leadership positions has risen. These violations generally reward
partisan loyalists and punish defectors. Case studies often suggest that these changes have had
deleterious effects on the quality of legislation, but the question awaits more systematic study.

On the Senate side, the focus has been on the increased use of dilatory and obstructionist
tactics, such as the filibuster and the hold (Binder and Smith 1997; Wawro and Schickler
2006; Koger 2010). These procedures purport to improve legislative deliberation and minority
participation. Although the effects of these procedures on delay and gridlock have been
established, there is little evidence of their effects on the quality of legislative output.

Although it is often difficult to quantify claims about the effects of polarization on the
quality of legislation, recent history is replete with examples that plausibly illustrate how
polarized politics undermines the quality of legislation. Consider the lame-duck congressional
session in 2010. The session directly followed a midterm election in which the Democrats lost 63
House seats, along with their majority, and narrowly maintained control of the Senate after losing
6 seats.””

Even with the healthy partisan majorities it held through 2009 and 2010, the Obama
administration was unable to expand on its 2009 efforts at stimulus or to provide an extension
of unemployment benefits. After the election, the administration was in an even more difficult
bargaining situation. The pending loss of House control and trimming of its Senate majority
meant that these agenda items would have to be taken up in a lame-duck session. Thus,
Democratic legislators would be called on to move on many of the same policies that the voters
had appeared to repudiate in the election. There was also pressure to avoid the across-the-board
tax increases that would result from the expiration of the Bush-era tax cuts on December 31,
2010. The administration had pledged to keep the tax cuts for families making less than $250,000
and let the rest expire. This approach, the administration argued, balanced the need to avoid
tax increases in a recession with the goal of adding progressivity to the tax structure to offset
growing economic inequality.

The Republicans also faced a difficult situation. The party has a long-standing commitment
to making the Bush cuts permanent at all income levels. If they let the tax cuts expire, they would
have little hope of restoring cuts in the upcoming congressional term. So, the lame-duck session
became a “game of chicken.”

However, rather than push the dispute to the brink, the Obama administration reached
out to Republican leaders to fashion a compromise. Yet, given the polarized environment,
finding a middle ground on each of the issues—tax cuts, unemployment insurance, and other
stimulus—would be impossible. Therefore, the underlying principle of the negotiation was to
trade on differences in issue salience so that each side could get what it most valued and give on
other issues (see Chapter 5). The Republicans procured an extension of all of the tax cuts, albeit
for only two years. The Republicans also received a favorable deal on the provisions for the estate
tax, with a higher exemption and lower rate than would have prevailed without the legislation.

19 This section draws heavily on McCarty (2012).

Task Force on Negotiating Agreement in Politics

43



44

The Democrats got fiscal stimulus and relief measures targeted at low-income and unemployed
workers. The employee contribution to Social Security was reduced from 6.2% to 4.2% for one
year, and $57 billion was appropriated for extended unemployment benefits.*°

Reflecting the nature of a negotiated outcome of this sort, the opposition to the plan came
from the ideological extremes of both parties. Progressives were particularly upset with the
extension of tax cuts for high-income families and with the estate-tax provisions. Some even
expressed concern that the payroll tax deductions would undermine the Social Security system.
Conservatives were similarly dismayed not to receive a more permanent extension of the tax cuts,
and worried that the extension of unemployment benefits would contribute to the deficit.”'

Ultimately, polarization did not lead to gridlock, but it may have led to something far
worse. Instead of a negotiated outcome that provided targeted stimulus and a transition to a
more efficient, fair, and certain tax code, the bill increased the deficit by almost $900 billion and
postponed important decisions to the future.

Other Policy Consequences

Perhaps one of the most important long-term consequences of the decline in legislative capacity
caused by polarization is that Congress’s power is declining relative to the other branches of
government.”? Recent studies by political scientists demonstrate that presidents facing strong
partisan and ideological opposition from Congress are more likely to take unilateral action
rather than pursue their goals through legislation.

Not only are presidents likely to become more powerful, polarization also increases the
opportunities of judges and courts to pursue their policy goals because such judicial activism
is unlikely to be checked by legislative statute. The courts have become the dominant arena
for a wide swath of policy issues, from tobacco regulation to firearms to questions such as gay
marriage.

Although most of this chapter concentrates on the effects of polarization within the
legislative process, contemporary work in bureaucratic and judicial politics suggests that
polarization also has detrimental effects at the policy-implementation stage. First, polarization
decreases Congress’s willingness to delegate authority to administrative agencies. In a systematic
study, Epstein and O’Halloran (1999) showed that Congress is far less willing to delegate policy-
making authority to agencies when there are significant ideological disagreements between
the president and congressional majorities. Because party polarization has exacerbated these
disagreements (especially during divided government), Congress relies far less on the expertise
of the bureaucracy in the implementation and enforcement of statutes. The result is often
excessive statutory constraints or the delegation of statutory enforcement to private actors
and courts rather than agencies (Farhang 2010). These outcomes further weaken the executive

20 Technically, the estate tax had been repealed in 2010; therefore, establishing any estate tax was a departure from the Republican
goal of extending all of the tax cuts and not raising taxes in a recession. Nevertheless, liberal Democrats were especially incensed about the
high exemption and low rates. Consequently, they forced a vote on an amendment to strike the estate-tax provisions, which—had it been
successful—might have unraveled the negotiated agreement (Sullivan 2010).

21 The progressive opposition was somewhat more pronounced than that of the conservatives. Of the House members in the most
liberal quartile, 71% opposed the agreement but only 25%of the most conservative quartile opposed. Support was highest among moder-
ate Republicans in the third quartile, 88% of whom supported the bill.

22 See Reich (2013) for a set of recent examples.
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and legislative branches vis-a-vis the judiciary. In addition, polarization has now distorted the
confirmation process of executive-branch officials and judges. In studies of all major executive-
branch appointments in the past century, McCarty and Razaghian (1999) found that heightened
partisan polarization is the major culprit in the increasing delays in the Senate confirmation
process. Consequently, long-term vacancies in the political leadership of many departments and
agencies have become the norm. Because these problems are exacerbated at the beginning of new
administrations, presidential transitions have become considerably less smooth. Polarization also
has clearly contributed to the well-documented conflicts over judicial appointments, leading to
an understaffing of the federal bench and more contentious and ideological battles over Supreme
Court nominees (Binder and Maltzman 2009).

Conclusions

The negotiation failures resulting from polarization have done much to undermine governance in
the United States through gridlock and lower-quality legislation and by harming the functioning
of the executive and judicial branches. The Task Force on Negotiating Agreement in Politics was
tasked not only with rekindling scholarly interest in political negotiation and bargaining but also
with making concrete suggestions on how to improve the negotiation infrastructure in ways that
enhance good governance.

The central idea of this chapter is not only how badly the US Congress needs such medicine
but also how unwilling a patient it is likely to be. Partisan and ideological divisions in Congress
have grown significantly during the past three decades. Although the evidence suggests that the
average voter may not have polarized significantly, engaged and attentive voters now hold issue
positions that are more consistent with those of their party. Campaign funding from ideological
individuals has increased, whereas the media has contributed and adapted to the increased
ideological divisions.

These long-term trends have profound implications for successful negotiation. First,
polarization has fundamentally altered legislators’ incentives to negotiate. Expanding ideological
differences and declining dimensionality have increasingly replaced win-wins with zero-
sum outcomes. Increased teamsmanship has reduced the number of honest brokers who can
effectively work “across the aisles” to create agreements. Moreover, polarization has exacerbated
the incentives for strategic disagreement. It is difficult to negotiate when one or both sides think
they are better off when bargaining fails.

Polarization has also transformed congressional institutions. The “textbook” Congress
of decentralized committees has been replaced by a more partisan Congress, where much of
the negotiation occurs among party leaders. As Binder and Lee (see Chapter 3) point out, this
change may have an ambiguous effect. On the one hand, with their near-universal jurisdiction,
congressional leaders have more opportunities than committee chairs to form multi-issue
integrative solutions. On the other hand, leaders will continue to be constrained to the extent
that their members do not find such negotiated settlements politically advantageous.

Unfortunately, the existing political science literature suggests few opportunities for
reducing polarization by electoral reforms. The evidence undermines the common arguments
that reforming legislative districting or primary elections will materially reduce polarization.
Because reforming campaign finance has been fraught with constitutional difficulties and

Task Force on Negotiating Agreement in Politics

45



unintended consequences, it does not seem to be a promising avenue for reducing polarization in
the short run.

Given this dreary outlook, it is entirely appropriate that we turn our intellectual energies
to exploring ways to negotiate and govern despite growing partisan differences. A new political
science of negotiation that can suggest new mechanisms and protocols that help to “get the deal
done,” even in polarized times, would accomplish a great deal of good.
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Making Deals in Congress’

Sarah A. Binder and Frances E. Lee

There is one unavoidable fact about legislating in a democratic system. No single
person, faction, or interest can get everything it wants. Legislating inevitably
means compromising, except in the rare circumstances when consensus is so
strong that one dominant view can prevail with ease.

Robert Kaiser 2013, p. 174

Compromise may be the “unavoidable fact” about legislating in a democratic system. Yet

scholars have few systematic answers to the question: How do legislators “get to yes”? To put the
question in language more familiar to students of politics: How do politicians with diverse, often-
conflicting interests and policy preferences reach agreements on public policy in a legislative
body of co-equals? In this chapter, we offer a perspective on deal making in the contemporary
Congress, highlighting the impact of political and partisan considerations on lawmakers’ abilities
to secure policy agreements.

Negotiation in Congress is never solely about policy; politics and policy are always
intertwined. Congressional negotiations thus differ from those in the private sector, in which
actors seek to maximize benefits and minimize costs, and the substantive terms of an offer are
paramount. Congressional deal making occurs in a political context that shapes the willingness
of party leaders and their “rank and file” to negotiate at all or to accept even favorable offers.
Lawmakers must justify votes and policy compromises to their constituencies, whereas party
leaders must attend to key groups in the party coalition and to the party’s public image. Given
the political context of congressional negotiations, we evaluate the tools and institutional
arrangements that make deals in Congress more likely—emphasizing that conflicting incentives
and interests place a premium on negotiating out of the public eye. We conclude with a broader
assessment of the prospects for negotiation in a party-polarized Congress.

Distributive versus Integrative Models of Negotiation in Congress

Negotiation theorists typically distinguish between distributive and integrative solutions to
public problems (see Chapters 4 and 5). Distributive solutions involve zero-sum bargaining over
extant benefits. As Riker (1962) emphasized in his work on political coalitions, what one party
gains, the other must lose. Distributive models depict congressional bargaining as a matter

* We thank former chair of the House Financial Services Committee, Representative Barney Frank, for his valuable insights

on congressional negotiation. Frank’s examples and analyses were most helpful in orienting our thinking from the outset. We also
benefited from a discussion with Gary Andres, Staff Director of the House Energy and Commerce Committee.
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of splitting differences over divisible policies. In contrast, integrative solutions emphasize
expanding “the pie” rather than just doling out its pieces. Follett (1925/1942) first developed

the logic of integrative solutions—that is, agreements that create value by taking advantage of
differences in players’ valuations of problems and solutions. Exploiting differences across players’
priorities—achieved by “logrolling,” vote trading, or crafting multidimensional agreements—
allows negotiators to enlarge the pie, moving negotiators past narrow, distributive solutions.

Legislative scholars have developed a robust literature on bargaining and coalition building
in Congress, almost all of which is predicated on a distributive model of politics. We suspect that
congressional studies favor a distributive framework for both empirical and theoretical reasons.
Readily available data and contemporary modes of modeling discourage a focus on integrative
solutions. For decades, Sorauf’s (1992, 164) “law of available data” has steered students to design
their analyses of Congress at the individual level of the legislator. The entire floor roll-call record
across congressional history is readily available, encouraging scholars to make congressional
voting the focus of their studies. With the addition of Poole and Rosenthal’s (1997, 2013)
NOMINATE data, which provides robust estimates of legislators’ revealed preferences, proxies
for legislators’ policy positions over the full course of congressional history are also at scholars’
fingertips.

Analyses of such data yielded a wealth of knowledge about the forces that shape lawmakers’
votes. Costs are also apparent: we know an enormous amount about the choices legislators
face when they take positions on policy and procedural questions, but relatively little about the
politics and processes that facilitate the underlying deals and terms of policy proposals. Arnold’s
(1990) analysis of leaders’ strategies for forming successful coalitions provided an important
exception. Focusing on the substance and politics of winning coalitions, of course, is challenging:
no comparable databases track the formation of legislative deals. To make matters more difficult,
virtually all such deals are negotiated out of the public eye. Subsequent reporting about what
terms were offered or refused often is contested; therefore, it may be impossible to construct
a consensus account of what transpired. Even if we knew which alternatives were on the table
during negotiations, we would still need to know how lawmakers crafted and chose among them.

The influence of formal modeling also has encouraged a focus on distributive policy
making. For example, Baron and Ferejohn’s (1989) foundational work in this area—“Bargaining
in Legislatures”—focuses on divide-the-dollar games. Elaborations of such formal models include
important work on vote buying, coalition formation, coalition sizes, and policy outcomes. These
are significant contributions to our understanding of Congress. Still, these models emphasize a
view of congressional bargaining as a matter of splitting differences rather than creating value. If
successful negotiation often requires enlarging the pie, then existing formal models offer only a
limited basis for understanding congressional deal making.

Congressional scholars’ focus on the spatial model of politics also reinforces the primacy
of distributive politics: players come to the table with exogenously fixed policy preferences,
hold perfect information about fellow players’ preferences, and either accept or reject proposals
following a set of rules for play. This basic framework works well for reaching agreement on
policy when bargaining occurs over who gets what at whose expense in splitting divisible benefits
(e.g., see Krehbiel and Rivers” exemplary 1988 study of changes to the minimum wage).
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The key assumptions of the spatial model—especially fixed, exogenous preferences and
complete information—are difficult to fit into models of negotiation that involve integrative
solutions. The assumption of fixed preferences is incompatible with a view of politics that
suggests lawmakers’ preferences are endogenous to the legislative process (Evans 2011). Decades
of research suggest that although lawmakers hold a set of core beliefs, their policy preferences
(and, hence, the deals to which they are likely to agree) develop as they weigh input from various
constituencies and stakeholders. Assuming complete information about players’ preferences also
limits the reach of the spatial model in settings that entail expanding the number of available
solutions. As Arnold (1990) argued, lawmakers with similar preferences might reach different
conclusions about the policy and electoral consequences of competing alternatives, raising
uncertainty for leaders in negotiating agreements with opponents and partisans alike.

Students of Congress recognize that spatial and formal models, by design, offer stylized
accounts of legislative politics. The empirical literature on Congress is replete with accounts of
the messy dynamics that underlie legislative politics. Here, we note only the tip of the iceberg:
in addition to Arnold (1990), Sinclair’s (2006) work emphasizes how party leaders exploit
procedural tools to construct multidimensional packages, allowing them to assemble complex
bargains that meet competing demands. Smith’s (2007) treatise on legislative parties in Congress
encouraged more careful thought about how legislators’ and leaders’ multiple goals influence
their strategic choices and shape policy outcomes. Evans’s (2004) exploration of pork barreling
explained how legislative “lard” can be used to buy votes for broad-based national legislation.
Arguably, distributive bargaining is more often an instrument for crafting integrative solutions
than an end in itself.

Starting Premises

Politics and policy are tightly intertwined on Capitol Hill. Former Representative Barney Frank
(D-Mass.) stated it well: “Nobody pushes for unpopular policies.” This simple premise has
important implications for understanding how coalition leaders build winning coalitions in
Congress. Deal making is not merely a matter of finding the ideological “sweet spot” between
competing coalitions. Instead, common ground is typically a joint function of lawmakers’ policy
views and political calculations. As we elaborate herein, three key political premises continually
shape congressional negotiations over policy.

First, lawmakers represent constituencies. Stated more accurately, they represent political
coalitions within the constituencies that elected them. Officeholders must manage these
coalitions. These “intense demanders,” who are critical to politicians’ fundraising and activist
base, often sharply constrain lawmakers’ flexibility on key issues (Karol 2009). When legislators
or their leaders negotiate over policy, they know that they will have to justify any deals to their
active supporters. The catch, as Gilmour (1995, 25-37) explained, is that such constituencies
often have little understanding of what is and is not possible in Congress. Constituents will
not be happy to hear that they must settle for less than what they wanted or that they must
make unpalatable concessions to achieve desired goals. Not being a party to the negotiations
themselves, they must trust what their representative tells them about what was achievable.
Rather than accept disappointment, they may prefer to listen to other voices—such as those
of activist group leaders or congressional hardliners—who tell them that a better deal was
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possible. As a consequence, lawmakers must continually cope with constituencies, activists, and
supporters who push them to take a tougher line and refuse compromise. “On both sides, the task
is dealing with all the people who believe that insufficient purity is the reason why their party
hasn’t won more elections,” observed Representative Frank.

Even if a particular deal is the best that can win sufficient support in Congress to pass—
and would be an improvement, in their view, over the policy status quo—lawmakers still
may conclude that they would be unable to defend it successfully with their constituencies.
Lawmakers may well reject “half a loaf” and settle for nothing, if taking the half would be
understood by constituents or denounced by important groups or activists as an unacceptable
sellout. Pundits today call this a fear of being “primaried,” although the electoral imperative to
satisfy activist constituencies has deep roots in congressional politics.

Second, as Mayhew (1974) taught us, individual lawmakers are responsible for the positions
they take (i.e., their votes) but not for the resulting policy outcomes. In almost all cases, blame
or credit for the outcome of negotiations in Congress does not attach to individual lawmakers,
largely because a single lawmaker’s vote rarely decides an outcome. Lawmakers therefore weigh
vote decisions for their effects on their reputations as politicians, not only for their effects on
public policy. Lawmakers will not necessarily vote for a deal that they support on policy grounds
if the vote could harm their public image; conversely, they might vote in favor of a deal to which
they object on policy terms if the vote would be helpful to their image.

Third, lawmakers affiliate with political parties in a highly competitive, two-party system.
Party leaders are responsible for stewardship of the party “brand”—that is, for protecting the
party’s public image on issues. Individual members, for their part, care about the party brand
name to the extent that they perceive a favorable party image as important to their party’s
majority status in Congress or to their own electoral interests. In promoting a party’s brand
name, the question is often whether party leaders and members want a law or a political issue
addressed. When a party perceives that it has an advantage with the public on an issue, it may
prefer to keep its image unsullied by the compromises that are usually necessary to legislate.
The party may see more political benefit in refusing to negotiate and in preserving the issue for
future campaigns. Nearly two decades ago, Gilmour (1995, 9) termed this dynamic “strategic
disagreement™ parties to a potential deal “avoid the best agreement that can be gotten given the
circumstances in order to seek political gain.” In short, explicitly partisan political considerations
condition the opportunities for deal making on policy issues.

The 2012 congressional negotiations over the so-called fiscal cliff offer an example of the
complex interplay between politics and policy. With the tax cuts originally passed in 2001 under
President George W. Bush set to expire at the end of 2012, Speaker of the House John Boehner
(R-Ohio) sought support from his party’s conference for legislation that would have made
permanent all of the tax cuts for those with taxable incomes less than $1 million. Preserving
the Bush tax cuts was unquestionably a consensus policy objective among congressional
Republicans. Passage of Boehner’s so-called Plan B proposal would have strengthened the
House Republican leader’s negotiating position vis-a-vis the Democratic-controlled Senate and
President Barack Obama, who wanted to raise taxes on taxpayers at a much lower income level
of $250,000. In addition, House passage of the bill would have enhanced the Republican public
image by portraying the party as fighting for tax cuts that benefited those outside the richest 1%
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of Americans. Under circumstances in which the alternative was the imminent expiration of

all of the Bush tax cuts, Boehner’s proposal was a vast improvement over the status quo for all
lawmakers who wanted low taxes; it also put the party more in tune with national public opinion.
Nevertheless, Boehner could not win the support of a key contingent of Republicans who refused
to cast a vote that allowed anyone’s taxes to rise. As a result, Boehner was sidelined from further
negotiation, with the eventual deal worked out between the White House and Senate leadership.

The Plan B episode illustrates that a proposal’s policy effect is not the only matter at stake
in congressional deal making. Members and party leaders continually take stock of political
stakes as well. Moreover, congressional parties are not unitary actors, and party leaders have
limited power to command followership from their rank and file. With respect to Boehner’s
Plan B, considerations of policy and the party brand pulled in the opposite direction from many
lawmakers’ political calculations. Regardless of the strength of party leaders’ case in favor of Plan
B, a group of Republicans would simply not allow themselves to be personally associated with a
compromise on the issue: their individual reputations as authentic, principled conservatives took
priority.

The premise that policy and political choices are tightly interwoven has implications for
how we explain the dynamics of negotiating in Congress. If politics always took a back seat to
policy considerations, then deal making in Congress would consist of distributive and integrative
bargaining to locate a common zone of policy agreement. However, if both policy and politics
matter, then the players’ willingness to negotiate or sign onto compromises becomes a threshold
matter. In the following section, we explore the politics of crossing that threshold and the
implications for negotiations that often ensue.

Getting to Agreement: Key Elements

In this section, we outline key elements of congressional negotiations on major public problems.
We explore the central players, the terrain of potential policy solutions, and the dynamics of
interparty and intraparty bargaining. Collectively, these elements of congressional deal making
lead to the expectation that successful negotiations in Congress usually revolve around the task
of building integrative (or at least partially integrative) solutions to policy dilemmas.

Players. Generally, party and committee leaders of the majority party take the lead in
negotiating policy deals. The rise of party leaders as pivotal negotiators reflects the emergence of
“unorthodox lawmaking,” a term coined by Sinclair (2012) to capture the nature of lawmaking in
a polarized and increasingly centralized legislative institution. There is certainly room for issue
entrepreneurship in some cases (see Volden and Wiseman 2009; Wawro 2000). Most recently,
we see entrepreneurs emerging on the complex matter of immigration reform in 2013, although
there seems to be more room for such activity in the Senate than in the House. Even when
authority to negotiate deals devolves to committee or other coalition leaders and the involvement
of party leaders is difficult to detect, in the contemporary Congress those leaders are rarely left
uninformed.

Negotiation terrain. One of the most important differences between private negotiations
and deal making in Congress is the broad—perhaps limitless—reach of congressional
jurisdiction. As Representative Frank framed it, “The key to understanding deal making in
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Congress is to remember that the ankle bone is connected to the shoulder bone. Anything

can be the basis of a deal. . . . In Congress, the jurisdiction is universal.” The omnicompetence
of congressional authority makes possible frequent integrative solutions to policy problems.
Congress’s broad reach allows leaders to enlarge the policy pie and to secure positive-sum
solutions to otherwise intractable problems. Unrelated or loosely related issues can be addressed
simultaneously, giving different lawmakers alternative reasons to sign onto a package. “Different
priorities across issues,” Representative Frank noted, “are often the basis of an agreement.”

In a book subtitled “How Congress Really Works,” Representative Henry Waxman
(D-Calif.) views integrative, win-win negotiation as the basis of most successful congressional
deals. “The greatest misconception about making laws is the assumption that most problems have
clear solutions, and reaching compromise mainly entails splitting the difference between partisan
extremes,” he wrote (2009, 77). Waxman offered the Food Quality Protection Act of 1996 as one
example. This law, a comprehensive new set of regulations governing pesticides in food, was
passed during conditions of divided government, despite long-standing partisan stalemate over
regulatory policy in this area. According to Waxman, he and Representative Tom Bliley (R-Va.),
chair of the House Commerce Committee, were able to negotiate a deal that took advantage of
their different priorities. Conservative Republican Bliley prioritized repealing a strict regulation
of carcinogens in processed food—a regulation that experts expected would be more rigorously
enforced in the wake of a court ruling. Liberal Democrat Waxman was most concerned with
the lack of regulations on carcinogens in raw foods—to his mind, a greater problem given
the impact of such pesticides on children. Waxman, Bliley, and representatives of the affected
industries struck an accord that established a single standard governing pesticides in food—raw
or processed—that required a reasonable certainty of “no harm” to consumers (including special
considerations for infants and children). Their solution won unanimous approval in the House,
verbatim acceptance in the Senate, and President Bill Clinton’s signature.

The search for win-win solutions is labor-intensive, as this and other case studies recount.
Information must be gathered from many sources—for example, interest groups, affected
industries, policy experts, activists, and government agencies—before members and their staffs
can understand the causes and dimensions of a policy problem and see a pathway to possible
solutions. Lengthy discussions and negotiations are often needed for the different actors and
stakeholders to understand one another’s interests. Many, probably most, such negotiations
fail. However, these processes of information gathering, consultation, and discussion lay the
groundwork for creative problem solving that can address the concerns of all key interests at
once. The result can be legislation that commands widespread support, even from players who
initially saw their interests and preferences as opposed.

Interparty negotiations. In interparty negotiations, there is no default presumption of
cooperation. Given the two parties’ diametrically opposed electoral interests in winning and
retaining control of Congress, members generally regard initiatives sponsored by the opposing
party with suspicion and skepticism. In the contemporary Congress, there may even be a default
presumption of opposition, such that the minority party will resist the majority’s proposals
unless it is actively courted and successfully co-opted. As one experienced congressional
negotiator noted, “It is not uncommon for members of one party to oppose legislation merely
because the other political party champions it” (Barry 2003).
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Before commencing negotiations across party lines, members and leaders of both parties
ask: What are the political consequences of refusing negotiation? Who will suffer more politically
from a deal not being done? The answers to those questions determine each side’s bargaining
power. The greater (lower) is the cost to the minority of saying no, the greater (lower) is the
majority’s bargaining leverage. Because both parties gauge the political fallout from a failure
to produce a deal, Representative Frank explained, “It boils down to which side can message it
better.” Those who perceive themselves on the right side of public opinion will see themselves as
having political leverage. A minority party that expects to win the message battle may disengage
altogether. A majority party that expects to win the message battle will see less need for policy
concessions to the opposition. In contrast, anticipation of losing the “blame game” can drive
partisans to the negotiating table.

From the majority’s perspective, coalition leaders must decide whether to try to include
the minority. Given the differences in House and Senate rules, bipartisanship is typically more
necessary in the upper chamber than in the House. A Senate majority party rarely can hope to
legislate without at least some support from the minority. Reflecting on his long Senate career
(1981-2011), former Senator Chris Dodd (D-Conn.) observed that on every major legislative
success, “I've always had a Republican partner, every time” (quoted in Kaiser 2013, 204). Strictly
speaking, a House majority party that can hold its ranks together does not need support from
the minority to get legislation through the chamber. Even so, House majority leaders may
nevertheless prefer to seek support from the minority party. Having bipartisan support in the
House sends signals that can be beneficial for winning the necessary support elsewhere in the
legislative process. As Waxman (2009, 136) recounted about the Food Quality Protection Act of
1996, when his staffer called President Clinton’s Chief of Staff, Leon Panetta, to inform him of the
deal, Panetta stopped him. “If Waxman and Bliley are together on this, I don’t need to know any
more. We're for it.”

Bipartisanship can also confer political legitimacy on a majority party’s legislative efforts.
A majority party may well be prepared to pay for such legitimacy by making substantive policy
concessions to the minority. Barry (2003, 442) described the many efforts that House Judiciary
Chairman F. James Sensenbrenner, Jr. (R-Wisc.) made to obtain bipartisan support for the USA-
PATRIOT Act in 2001. “The [George W. Bush] Administration wanted and needed overwhelming
bipartisan support for its anti-terrorism proposal,” she described. “Thus, the proposal’s
opponents were aware that in making public their disagreement with many of the provisions—
and threatening the legitimacy of the Administration’s proposal—they would receive some
degree of leverage in the negotiations.” Sensenbrenner and the Bush administration made policy
concessions that were not strictly essential for House passage in order to secure broad bipartisan
backing. Recognizing a similar political logic, Senate Minority Leader Mitch McConnell (R-
Ky.) explained the strategy behind systematically withholding Republican support across the
board for healthcare-reform legislation in 2009-2010: “It was absolutely critical that everybody
be together because if the proponents of the bill were able to say it was bipartisan, it tended to
convey to the public that this is O.K., they must have figured it out,” said McConnell. “It’s either
bipartisan or it isn’t” (quoted in Hulse and Nagourney 2010). The minority party’s ability to
confer or withhold this kind of political legitimacy gives it leverage in interparty negotiations.

The majority must ask how much it has to give away to achieve its goals. As Representative
Frank described the logic, “You start with the rational people. You order your preferences.
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You hope that you care more about more different things than they do, which gives you more
flexibility in bargaining.” A majority party may well decide that the price being demanded by
the minority is too high. It may try to go it alone, even though it is rare that major legislation in
the United States passes with support from only one party (Mayhew 2005). A majority party may
eschew compromise altogether to keep an issue alive for the next election campaign, especially if
it expects to gain additional seats in Congress.

At the same time, the opposition has its own calculations. As with the majority, the
minority party also faces explicit tradeoffs between politics and policy. As Representative Frank
stated it, “You think to yourself: “They have the votes anyway. Am I better off making a deal and
improving the policy? Or am I better off just opposing?’” In other words, do we want to use the
issue to draw clear political distinctions between the parties, even at the cost of diminishing
our influence over the substantive policy outcomes? Or do we prefer to influence the policy by
trading our support in exchange for concessions, recognizing that doing so comes at the price of
not being able to campaign as forcefully against the majority party on that issue? The minority
may well prefer to use an issue for campaign purposes, even when the majority is willing to
offer favorable substantive concessions on policy. Kaiser (2013, 206-207), for example, reported
that Senator McConnell was uninterested in a bipartisan deal on new Wall Street regulations in
2009-2010. Instead, McConnell considered Democrats’ reform efforts a major opportunity for
the Republican Party to raise campaign funds from financial interests.

In short, both parties must be willing to cross a threshold before any real bargaining
is possible. When there are few or no political costs to saying no (or even benefits to saying
no), then interparty negotiation will probably not even take place. How do the parties make
their calculations about the costs of saying no to a pending matter? The desire to avoid blame
for killing a deal strongly shapes lawmakers’ and their leaders’ incentives to cooperate. Past
experience and polling results often lead both parties to come to the same conclusions about
which side will shoulder the blame for failing to legislate. The government shutdown in
1995 under Speaker Newt Gingrich (R-Ga.) illustrates the consequence of underestimating
the political costs of saying no. Gingrich grossly miscalculated who would be blamed for a
government shutdown. Polling turned sharply against congressional Republicans, who eventually
came to the table to negotiate an agreement with President Clinton and the Democrats. Since
then, almost all lawmakers in Congress understand that the public may well assign blame to one
party or the other if the government is shut down.

Party members will nevertheless sometimes reach different conclusions about the costs of
saying no than party leaders. We consider, for example, the uncertain prospects for immigration
reform in the summer of 2013. Many Republican elites and party strategists concluded that the
electoral costs of blocking a deal on immigration reform are too great for the Republican Party
over the long term. In this context, a bipartisan Senate “gang” was able to drive a comprehensive
immigration reform to passage in the Senate Judiciary Committee and on the Senate floor. To
be sure, less than a third of Senate Republicans signed on to the deal. However, the package
safely cleared the Senate’s supermajority requirements that in the past had blocked immigration
reform. Given both parties’ willingness to negotiate, the final Senate package was an integrative,
win-win solution. Democrats cared the most about securing a path to citizenship for the nation’s
undocumented millions; the GOP cared most about securing the borders. A deal was reached
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when Democrats offered to double spending on border security. Even the prime GOP sponsor
of the deal-making amendment called the border spending “almost overkill” (quoted in Blake
2013). Whether House GOP members reach the same conclusion about the costs of saying no
remains to be seen. So far, rank-and-file Republicans in the House seem interested only in parts
of immigration reform that are popular with conservative constituencies and business interests
back home. Can party elites convince their members that blame for blocking reform would be
too costly for the party as a whole to shoulder? How Republicans answer that question will help
determine when or if Congress will “get to yes” on immigration reform.

Intraparty negotiations. Rank-and-file members have many reasons to sign on to deals
advocated by party and committee leaders. We might say that it is a default position for members
to support their party leaders; they “go along to get along” and vote no only when they have a
specific reason to do so. Members have a political interest in seeing the leaders of their party
succeed. Party unity is usually seen as helpful to a party’s brand-name reputation for competence
and policy coherence. Substantive policy negotiation is also easier among party members because
the barriers of mistrust and suspicion are lower than between the parties. Beyond the generalized
trust and goodwill that are stronger within the political parties than between them, there are
many extra-legislative favors that coalition leaders can provide to facilitate intraparty deal
making.

First, leaders have procedural powers that can offer political benefits to members. As
Representative Frank stated, “Members need protection.” Sometimes such protection comes in
the form of assurances that members will not have to face votes on controversial issues. Again,
from Representative Frank:

I’d often have members come to me to say, “Can you guarantee that a particular
issue will not come up for a vote?” I'll say, “Well, it’s kind of a crazy idea, and it
won’t come up.” They’ll respond, “If you can guarantee that it won’t come up, I can
announce I'm for it.”

Smoothing the way for a member on a difficult issue helps leaders to curry support on other
issues. Similarly, party leaders can sometimes win support from recalcitrant members without
making policy concessions to them. For example, they may grant a member a recorded vote on
a favorite issue. The member may well be satisfied with winning political visibility as a “player”
and a champion on that issue, even if his or her amendment fails in adoption. As Representative
Frank explained with respect to House floor votes on Dodd-Frank financial regulatory reform:

I would go to leaders to ask for an amendment from Walt Minnick or Melissa
Bean. The leadership will permit it if it can be defeated. . . . If so, then it can be
offered. It’s like the situation in Catch-22: “Only schedule appointments when I'm
not in the office.”

Second, leaders’ control of resources allows them to do favors for their rank and file that
increase the likelihood of support from fellow partisans. Such favors include guaranteeing
consideration of members’ minor bills on the House floor, contributions from leadership
political action committees (PACs) to members’ campaign coffers, and even seemingly minor
gestures such as showing up for members’ fundraisers. “Always give people a vested interest in
maintaining a good relationship with you,” advised Representative Frank.
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In summary, the prospects and likely outcomes of congressional negotiation are
very different within and between the congressional parties. With rare exceptions, rank-and-
file partisans willingly engage in negotiations with their own party leaders. After all, members
usually have a political interest in seeing their party leaders succeed. Furthermore, party leaders
possess many resources to please their rank-and-file members even without making substantive
policy concessions on a pending issue. Interparty dealing is far more limited: the opposition must
first weigh the political incentives to negotiate at all. If they are unwilling to cross that threshold,
strategic disagreement kicks in. Under such conditions, legislative deals are out of reach except
for unusual political circumstances (e.g., the short “window” running from 2009 into early 2010
when Democrats controlled both ends of Pennsylvania Avenue, bolstered by a filibuster-proof
majority in the Senate). Under normal circumstances, interparty negotiations can begin and have
a chance at success only when sufficient numbers of the opposition decide that they want to “get
to yes.”

Successful Negotiating: Instruments

This report identifies a set of institutional arrangements and policy tools that have facilitated
successful negotiations in other contexts, including private meetings, penalty defaults,

expertise, and repeated interactions (Martin 2013). In this section, we explore the relevance and
effectiveness of these factors in the congressional context, as well as other factors informed by the
congressional literature.

Secrecy. The move toward greater transparency in congressional operations—starting in
the 1970s with a burst of “sunshine” laws for committees and the House floor in particular—has
proven to be a double-edged sword. Greater openness of a legislative body might be considered a
normative good: it increases the ability of the public and organized interests to hold accountable
individual lawmakers and the institution as a whole for its decisions. However, the more
transparent the legislative process is, the more the public dislikes Congress (Hibbing and Theiss-
Morse 1995). Most people prefer to be “out of the kitchen” when legislators “grind sausage.”
Transparency does not necessarily lead to greater institutional legitimacy; in some cases, it may
undermine it.

More worrisome, transparency often imposes direct costs on successful deal making. First,
public attention increases the incentive of lawmakers to adhere to party messages, a step rarely
conducive to setting aside differences and negotiating a deal. We consider, for example, what
senators said as they emerged from the Senate’s bipartisan retreat behind the closed doors of the
old Senate Chamber in the summer of 2013, when Democrats were considering “going nuclear” to
change the Senate’s filibuster rule. “There was no rancor at all,” Senator John Boozman (R-Ark.)
noted about the closed-door session with 98 senators in attendance. “I think if the American
people were watching, the whole tone would have been different. It’s different when the TV
cameras are on. That might be part of the problem” (quoted in O’Keefe and Johnson 2013). Along
these lines, Bessette (1994, 221) contended, “The duty to deliberate well may often be inconsistent
with attempts to conduct policy deliberations on the plane of public opinion.” Public settings
encourage members to posture before external audiences rather than engage directly with their
congressional interlocutors.
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Second, transparency interferes with the search for solutions. Conducting negotiations
of multidimensional, integrative solutions behind closed doors gives lawmakers more freedom
to explore policy options. The genius of integrative solutions is that negotiating parties care
unequally about different parts of the deal, requiring enlargement of the pie to secure competing
parties’ consent. The common mantra surrounding such negotiations is “Nothing is agreed
to until everything is agreed to” (Yglesias 2011), which reflects the conditional nature of
most integrative solutions. Support for a provision that might be unpopular with your side is
contingent on including a provision about which your side cares more. Leaking a less popular
part of a deal—without linking it to what your party really cares about—is likely to kill the
viability of the leaked provision, weakening the prospects for a deal. Waxman (2009, 137)
attributed his successful pesticide negotiations with Bliley to a good mutual relationship and
a common commitment to secrecy: “We implicitly trusted one another not to go public, had
things not worked out, with the details of what the other had been willing to concede.” Keeping
negotiations secret until the whole package is unveiled allows both sides to justify the broader
deal to constituencies and, in theory, avoid blame for unpopular giveaways. “The only way this
type of negotiation can succeed is to tackle the whole problem in one fell swoop so that news of
the deal arrives concurrently with the endorsements of all the major interests” (Waxman 2009,
137). This is also why—Representative Frank reminds us—serious negotiations rarely take place
until very late in the game: early negotiations risk leaks of the parts of an integrative solution.

Despite the costs of transparency, private negotiations in Congress are increasingly difficult
to secure. Repeated efforts to negotiate grand bargains on deficit reduction in the 112th Congress
(2011-2012) were undermined each time by successful leaks about potential elements of a deal.
Democratic-affiliated activists rejected reworking how the government calculates inflation for
federal benefits (i.e., the so-called chained Consumer Price Index proposal), whereas Republican-
affiliated activists rejected any provisions that would raise revenue by increasing tax rates.
Exceptions to the rule include the most recent bipartisan Senate gang on immigration reform,
whose negotiations were shrouded in secrecy to the extent that participants could engineer it. The
gang essentially made a pact to oppose deal-threatening amendments in committee and again
during Senate-floor consideration. Critical to the deal’s success was its initial crafting in secret:
that move gave senators the space to knit separate dimensions of immigration reform into a
single package, exploiting the variation in senators’ weighting of key issues and making support
of one another’s priorities conditional on support for the whole. The rarity with which House and
Senate leaders can secure privacy complicates negotiations in Congress.

Penalty defaults'. Congress rarely acts in the absence of a deadline. Congress seems to
recognize this and therefore regularly builds deadlines into the design of policies. Such deadlines
often take the form of “sunset dates,” which are limited authorizations for public programs that
force the parties to reconsider policies when an appointed time arrives (Adler and Wilkerson
2013). At times, Congress crafts temporary fixes, requiring reconsideration at a later date.
Congress tries to “rig” many such penalty defaults to guarantee action from itself at a future date,
such as when it agrees to only a small increase in the government’s legal borrowing limit. Other
times, penalty defaults are beyond Congress’s control: courts or states can impose policy changes
that create an unacceptable status quo. Perhaps the most familiar penalty default is embedded

1 The origins of the concept of penalty defaults stem from contract law (Ayres and Gertner 1989).
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in the US Constitution: “No money shall be drawn from the Treasury but in consequence of
appropriations made by law.” Failure to enact annual spending bills to fund the government’s
discretionary programs forces a government shutdown.

Regardless of the origin or structure of a penalty default, the underlying concept is the
same. In the congressional context, such default provisions are expected to be action forcing. In
theory, Congress will move to avert an unacceptable penalty imposed by the default. The default
fall-back provisions create “must-pass” bills because failure to legislate would produce what is
deemed to be an extreme (and, thus, politically unacceptable) reversion policy. However, as we
argue herein, policy and politics are always intertwined. When we think about the potential for
penalty defaults to force lawmakers to make a deal, we must consider the political consequences
of blocking an agreement.

At times, the penalty defaults engineered by Congress work. Hacker and Pierson (2005,
61-62) called them policy “time bombs.” The fiscal clift “worked” to get Congress to act on
tax policy because the restoration of Clinton-era middle-class income-tax rates was deemed
a political nonstarter by both parties; neither party wanted to shoulder the blame for raising
middle-class taxes. Other times, penalty defaults are a bust. The Joint Committee on Deficit
Reduction (aka the “Supercommittee”) of 2011 failed to produce a budget grand bargain even
when the penalty default was sequestration—that is, blanket cuts across discretionary federal
spending. Sequestration—at the time considered a “sword of Damocles” that would give both
parties an incentive to cooperate—failed in practice as a penalty default. Lawmakers individually
escaped blame for the draconian cuts, even as Congress came under fire for its failure to act. In
short, there was little incentive for Republicans (and perhaps for Democrats) to avoid the penalty
outcome. Congress did act to avert cuts at the Federal Aviation Administration but only after a
well-organized air-travel industry (including pilots, flight attendants, passengers, and shippers)
raised the political costs of saying no for both parties. The conditional success of penalty defaults
keeps them from being an easy solution for securing major deals in Congress.

Expertise. Congress relies on information and expertise but not of a technocratic sort.
Neutral expertise bodies established within the legislative branch, including the Government
Accountability Office and the Congressional Budget Office, have limited impact on negotiating
deals in Congress. Lawmakers cite these agencies when the experts produce favorable results for
their own agenda; however, such expertise is heavily discounted when unfavorable.

That said, Congress is anxious for expertise of a more politicized sort. It seeks out
input from affected interests on the possible effects of legislative proposals. It wants to know
whether interest groups are “on board.” Kaiser (2013, 166) wrote that the first responsibility of
congressional staff in crafting major legislation is “to hear out and sometimes to seek out the
opinions of every party that would be significantly affected by it.” Information gathering (e.g.,
from groups, industry, and agencies) allows members to discern different valuations across
issues that allow potential win-win deals to be made. If all affected groups can coalesce around a
policy—and settle the controversies among themselves—Congress often will ratify the result.

Repeated interactions. Current and former members and staff testify to the importance of
relationships and getting to know one another on a personal basis. Political scientists are often

2 Article I, Section 9, Clause 7.
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skeptical of such claims. However, a sizeable literature shows that senior legislators are more
legislatively successful (Cox and Terry 2008) and that their effectiveness in office increases across
their careers in the House (Volden and Wiseman 2009). Lawmakers who have been in office
longer have more specific human capital that enhances their legislative success. Female legislators
in the minority party seem to outshine their male colleagues in legislative effectiveness (Volden,
Wiseman, and Wittmer 2013), a function perhaps of their superior collaborative skills (see, e.g.,
Rosenthal 1998).

Institutional arrangements that encourage repeated interactions may thus promote
successful deal making in Congress. The standing committees of Congress comprise the
primary congressional institution fostering repeated interactions and expertise among members,
although committee-chair term limits imposed by Senate Republicans and by House chamber
and Republican Party rules have disrupted repeated relationships in both chambers. Most
major legislative deals emerge from committee work. In the case of the Dodd-Frank financial-
regulatory reforms, the key committee chairs—Representative Frank and Senator Dodd, both
longtime institutional loyalists—had built relationships of trust during their many years of
service that assisted them in constructing durable coalitions (Kaiser 2013). All else equal,
repeated interactions—across lawmakers, their staffs, and lobbyists for key organized interests—
undoubtedly facilitate deal making.

The rise of partisanship, however, has weakened congressional committees and contributed
to the breakdown of “regular order.” For example, the Senate Finance panel’s slow start in 2013
in getting tax reform off the ground testifies to the difficulties that committee leaders now face
in tackling policy challenges without the support of party leaders (Lesniewski 2013). Lawmakers
often resort to ad hoc or “unorthodox” procedures to achieve major deals in the contemporary
context. Sometimes small bipartisan groups of legislators (or “gangs”) assume responsibility
outside of the formal committee system for generating bipartisan measures. Some of these are
successful (e.g., the Finance Committee gang that worked to generate the Senate healthcare
proposal in 2009); others are not (e.g., the Gang of Six that met in 2011 and 2012 to negotiate
a grand bargain on debt and deficit reduction). Ad hoc arrangements sacrifice many of the
negotiating advantages afforded by long-standing repeated interactions, but they are sometimes
the only pathways to success under contemporary conditions.

Messaging and communications. The “messaging game” shapes the public’s views of
legislative battles in Washington (Malecha and Reagan 2012; Sellers 2010). Episodes of messaging
and communication strategies more generally can put pressure on the opposition party to come
to the table to negotiate a deal. However, messaging typically must be blunt and often becomes
little more than an effort to demonize the opposition; it then can impede negotiations. This is yet
another reason why secrecy often improves the prospects for a deal, although party messaging
tends to continue right up to the eleventh hour, even when lawmakers find themselves cloistered
behind closed doors in the final moments before an impending deadline.

Leadership from the president. The president unquestionably has a central role in setting
the stage for congressional negotiations. When presidents focus on an issue, they can set the
legislative agenda “single-handedly” (Kingdon 1995, 23). Presidents surpass any individual
lawmaker in their ability to garner media attention. Strategic appeals from the president—which,
in turn, are shaped partially by the disposition of public opinion on an issue (Canes-Wrone
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2001)—can help a president win more in bargaining with Congress (at least with respect to
budget battles over spending). At the same time, presidential appeals can be a double-edged
sword: they potentially commit lawmakers to particular positions, a move that limits legislators’
bargaining flexibility (Kernell 2006). More generally, Edwards (2003) in his book, On Deaf Ears,
warns that presidential appeals almost always fail to move public opinion.

Presidential leadership is more helpful with members of the president’s party than with
the opposition. Members of the president’s party have a political stake in the president’s success,
separate from their views on the underlying policy issues involved. As a consequence, a president
who is publicly championing an issue undoubtedly puts pressure on members of his party in
Congress. By the same logic, however, presidential leadership alienates the opposition party (Lee
2009). After all, a president’s policy successes are not politically beneficial to his party opposition.
As one White House aide in the George W. Bush administration observed, “It seems like if the
President is publicly ‘for’ something, the Democratic leaders [in Congress] are automatically
against it” (quoted in Andres 2005, 764). Senator Pat Toomey (R-Pa.) observed this dynamic
among his fellow Republicans during the Obama presidency: “There were some on my side who
did not want to be seen helping the president do something he wanted to get done, just because
the president wanted to do it” (quoted in Brandt 2013). Do quieter appeals make a difference for
congressional negotiations? Perhaps, although it is a more difficult conjecture to evaluate, given
the low visibility and traceability of an administration’s behind-the-scenes role in deliberations
over policy.

Conclusions

In tribute to one of his principal staff negotiators, Senator Mitch McConnell (R-Ky.) said, “I
assure you it is rare in this business to come across somebody who combines a brilliant mind
for policy and a brilliant mind for politics in one package.” McConnell’s comment captures

a truth about negotiation in Congress. The outcome of congressional negotiations depends on
more than policy considerations. Negotiation in Congress is also driven by politics. Members
and leaders negotiate with an eye to deals that they can defend successfully to constituencies
outside of Congress. In this light, a good deal on policy merits still may be judged too politically
risky. Members and leaders also consider whether it is in their party’s interests to strike a deal
or whether it seems more politically advantageous to preserve the disagreement for electoral
purposes. Politics will often lead members to reject compromises that would be acceptable if
public policy were the only consideration. By the same token, members sometimes accede to
undesirable policies when the politics of holding out becomes too difficult to sustain.

One obvious implication is that negotiation in Congress is far more complex than
negotiation in the private sector. As Chapter 4 points out, many cognitive obstacles stand in the
way of successful negotiation, including fixed-pie bias, self-serving bias, and general difficulties
of perspective taking. All of these difficulties inevitably affect negotiation in Congress as well.
Making success even more problematic, congressional negotiation also occurs in a political
context, in which members must evaluate deals for their effects on their individual reelection
efforts and political reputations, as well as for their party’s broader interests in winning and

3 Congressional Record, July 31, 2013, S6085.
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maintaining institutional control. Members of Congress frequently confront tradeoffs between
their political interests and their policy goals.

On the other side of the ledger, there is more room in Congress for integrative solutions
than in most other negotiation settings. Congress’s broad jurisdiction allows for a wide array
of unrelated issues to be considered simultaneously, affording players with different priorities a
reason to come together and shake hands on a deal. This basic fact suggests that scholars need
to do more to investigate how integrative negotiation works in Congress rather than relying
so heavily on a congressional literature that emphasizes models of “splitting the difference.”
Undoubtedly, splitting the difference can be the basis of agreement in Congress when the conflict
is over divisible goods, such as budgets, appropriations, and taxes. However, many issues are
not amenable to this kind of resolution. At the same time, the broad range of issues available to
congressional negotiators gives wide scope for creative legislators to strike deals.

The contemporary Congress labors under remarkably high barriers to success in
negotiations. As described by Barber and McCarty see Chapter 2, Congress today is strongly
polarized by party in terms of members’ policy preferences. During the 1950s, 1960s, and 1970s,
the broader range of policy positions held by members of both parties in Congress facilitated
interparty negotiation. In the contemporary Congress, there is far less overlap between the policy
preferences of Republicans and Democrats. As the parties have moved farther apart in policy
terms, they also have tended to become internally more homogeneous. Increased party cohesion
in the House can make intraparty negotiation in the House more efficient and successful.
(Indeed, since 2011, a House GOP majority increasingly divided between mainstream and
hardline elements has struggled to reach deals within their conference.) However, increased party
cohesion can undermine deal making in the Senate. Given the Senate’s supermajority procedures,
increased intraparty homogeneity coupled with partisan conflict has rendered Senate obstruction
rampant, with the minority party deploying the filibuster as a veto against the majority party’s
legislative agenda. Even parties under unified government rarely have a clear shot to legislative
success. In short, party polarization has greatly complicated the task of legislating (Binder 2003;
Sinclair 2006, 2012).

Today’s political context is unfavorable for congressional negotiations. Political
competition between the parties for control of national institutions creates electoral incentives
for the parties to engage in “strategic disagreement.” The United States is also in the midst of a
ferociously party-competitive era, in which the two major parties stand at near parity in terms of
their prospects for winning or holding control of national institutions. Since 1980, control of the
Senate shifted six times, with Democrats in the majority for nine Congresses and Republicans
for eight. Control of the House of Representatives reversed three times, also with Democrats in
the majority for nine Congresses and Republicans for eight. Between 1981 and 2017, Republicans
will have held the presidency for 20 years and Democrats for 16 years. When control of Congress
or the White House hangs in the balance, lawmakers weigh more heavily the partisan political
consequences of negotiations. Such zero-sum competition fuels antagonism between the parties
beyond the policy-based obstacles to agreement fostered by ideological polarization.

In the United States, both political and policy considerations complicate successful
negotiation, especially in periods of polarized parties. Our political system’s many veto
points and extensive array of checks and balances demand considerable negotiating skill
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among officeholders to make government function. Yet, “Congress is becoming more like a
parliamentary system,” observed former Senator Olympia Snowe (R-Maine), “where everyone
simply votes with their party and those in charge employ every possible tactic to block the other
side” (quoted in Kaiser 2013, 398). The outcome is a Congress and a national government in
which deals are more elusive than ever.
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Negotiation Myopia

Chase Foster, Jane Mansbridge, and Cathie Jo Martin®

In this chapter, we use the term negotiation myopia to cover the many ways in which negotiators
fail to see their own advantage, sometimes right in front of them, thereby missing an opportunity
for coming to agreement. The forms of myopia range from innate cognitive biases that are highly
resistant to change to volatile emotional states. All of these forms can sink a negotiation.

We begin with “fixed-pie bias,” which many experts consider one of the two most harmful
forms of negotiation myopia. Fixed-pie bias keeps negotiators from seeing the ways that they can
share information and think together to “create value” for both sides. Several other forms of bias
contribute to fixed-pie bias. Yet even a simple set of instructions to “take the perspective of the
other side” can reduce this bias dramatically.

We next consider “self-serving bias,” which ranks with fixed-pie bias as one of the two
most harmful forms of negotiation myopia. Elements of this bias may be innate. The bias comes
in many forms, running from natural over-optimism to deep-seated convictions about justice.
Self-serving bias can be greatly reduced through ongoing trustful relationships with others who
hold opposite perceptions.

Finally, we consider the anger that often can impede negotiations and we briefly mention
other biases that also can interfere with negotiation.

To help legislators combat these biases, we distill many of the lessons from 40 years of
study of negotiation in business and law schools. A simple way to do this is to summarize in
one paragraph a key chapter from a bestselling book on negotiation by David Lax and James
Sebenius, 3D Negotiation: Powerful Tools to Change the Game in Your Most Important Deals. In
that book, the authors provide useful advice on how to set up the negotiation and design the deal.
They conclude with advice for the negotiation process itself, which is the focus of this chapter.
Following are their mostly self-explanatory titles from that section, which take the form of
condensed, one-sentence advice (we provide brief explanations where necessary):

Their first and perhaps most important piece of advice is Move from Positional
to Interest-Based Conversations. A “position” is the negotiation specialists’ word
for the stance with which one comes into the negotiation. The “interests” are the
wants and needs that underlie the positions. The goal is to try to determine what

* We thank George Loewenstein of the Cognitive Working Group of the APSA presidential Task Force on Negotiating
Agreements in Politics for the central concept in this report, developed in the working group meeting of September 17, 2012.
We also thank Linda Babcock, Max Bazerman, Emile Bruneau, Robert Frank, Robert Mnookin, David Rand, Laurie Santos,
Rebecca Saxe, and Cass Sunstein for their insightful comments at that meeting.
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the other side really wants and needs and to be open to exploring what you and
your constituents really want and need. Work with the other side to get below the
surface, with the expectation that the process can help craft solutions to problems
that are good for both, find trades that are least costly for each side, and settle on
compromises that both sides think are fair.

Move from Blaming and Past Actions to Problem-Solving and the Future. This
statement requires no explanation.

Move from High-Level Assertions to Fact-Based Statements. In the legislative
context, this means moving from generalizations—particularly negative ones
about the other side and positive ones about your side—to the facts in the case and
the specific needs of constituents or groups that conflict or coincide with the needs
of others.

Adopt a Persuasive Style has several components. A “persuasive negotiator,”
according to Lax and Sebenius, “understands the other side’s story,” “is open to
matches appeals to the other side’s
circumstances,” seeks “agreements that feel fair to both sides,” “recognizes how

» « » <«

persuasion,” “uses reciprocity to build trust,
people process information” through stories as well as analysis, builds “substantive
and relationship credibility,” understands and responds to the best arguments
against his or her own side, responds to the emotion that someone from the other
side shows, deals with his or her own feelings, and responds empathetically to the
other side’s culture. Crucially, a good negotiator can “write their victory speech,”
actively helping design some “wins” that the other side can deliver.!

Taken together, these recommendations are close to what we call in this report
“deliberative negotiation.” In fact, we argue, if negotiation myopia is the problem, then
deliberative negotiation is the solution.

Successful Negotiation

Oversimplifying here, we have two criteria for a successful negotiation, as follows?:

o Ifthere is a deal to be done, the negotiators do it. That is, if there is a “zone of possible
agreement” (ZOPA) between the parties, they in fact agree on an outcome within that
zone.’

o Ifredefining or expanding the issues to be negotiated could improve the outcome for
both sides, the negotiators find and exploit those possibilities. In the relatively rare
event that the parties can find solutions to conflict that bring benefits to both parties

1 Distilled and quoted from Lax and Sebenius 2006, 205-224 (ch. 13, “Solve Joint Problems to Create and Claim Value”); empha-
sis added.
2 Each of these criteria requires benefit to both (or all) parties in a negotiation. From the perspective of every party in any nego-

tiation, therefore, these are clear and obvious criteria for success, and all analyses of negotiation success include these two. As Chapter 7
points out, we do not discuss herein two other potential criteria—namely, successfully claiming more from the other than the other claims
from you, or successfully including all those affected by the decision on fair terms of participation (see Chapter 5).

3 The ZOPA is sometimes called the “contract zone” or “bargaining range.” It refers to the zone between the two parties’ reserva-
tion values (i.e., the points at which it would be better for the party to walk away from the deal). Agreements that have only win-lose
zero-sum possibilities within a ZOPA are called distributive agreements or solutions, with distributive negotiation “claiming value” within
that range.
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with no loss, the parties find or create those solutions. In the more common case in
which the problem contains several issues or other issues that can be brought into the
negotiation to create overall benefit, the negotiators find those issues and trade the
high priorities of one side against the low priorities of the other side.*

Over time, negotiation scholars have discovered that ordinary people and even trained
professionals sometimes have trouble coming to agreement, even when there is a clear zone of
agreement on the table. They most frequently have trouble discovering or even looking for the
other possible issues on which mutually beneficial trades can be conducted. These problems
result from the forms of negotiation myopia that we discuss in this chapter.

Fixed-Pie Bias

At least in the United States, many people enter into even commercial negotiations with the
expectation that “their gain is our loss.” They see the “pie” to be negotiated as of a fixed size
and all outcomes as zero-sum. In almost every negotiating course in the United States, whether
in business or law or policy schools, this is the first bias that an instructor tries to address. The
environment of competitive politics accentuates this bias.

However, in many negotiations—particularly legislative ones—the pie is not fixed. The
parties can improve the benefits for both sides by delving more deeply into the wants and needs
of both sides and by looking for issues for which the parties have different valuations. If they
can find any such issues, they are in a good position to craft a solution that allows the parties to
trade on issues of high value to them but of low value to the other—or even occasionally devise a
solution that is good for all with no loss to any. This process generates integrative solutions that,

» «

in the standard negotiation language, “create value,” “expand the pie,” or produce “joint gains.”

A commercial example from an examination in a course on negotiation clarifies the
point. In this example, the owner of a service station is willing to sell it for anything more than
$500,000, but the buyer is unwilling to buy it for more than $400,000. Thus, there is no ZOPA.
However, the description of the case mentions in passing that the seller also wants a job when
he returns from an extended trip that he is planning. The buyer could offer $395,000 plus a job
as manager of the service station, thereby obtaining an agreement. In an experiment using this
question, only 39% of the pairs of students playing the roles of buyer and seller in this situation
discovered the integrative possibility and concluded the deal. However, simply giving the MBA
students playing the buyer instructions to “take the perspective” of the seller in the negotiation
and to “try to understand what he is thinking, what his interests and purposes are in selling the
station; try to imagine what you would be thinking in that role” increased the likelihood of their
making a deal from 39% to 76%.°

4 Agreements that expand beyond the original ZOPA are called integrative agreements or solutions, with integrative negotiation
“creating value” outside that original zone. In Chapter 5, we distinguish between “fully integrative” solutions, in which a solution is good
for all with no loss, and “partially integrative” solutions, in which beneficial trades can be made but each side loses something. In Chapter
5, we also show that deliberative negotiations may have what we call “purely deliberative” moments, in which the parties, for example,
simply are trying to ascertain the facts or to coordinate on conceptions of justice. At the same time, they may have distributive zero-sum
moments in which the parties try to find or craft a fair compromise.

5 Bazerman, Baron, and Shonk (2001, ch. 2).

6 Example and data are from Galinsky et al. (2008). Instructions to “take the perspective of the service-station owner; try to un-
derstand what he is feeling, what emotions he may be experiencing in selling the station; try to imagine what you would be feeling in that
role” proved less effective, generating a nonstatistically significant improvement (i.e., an increase to 54% of those seeing the possible joint
gains). In a meta-analysis of 32 experiments, Thompson and Hrebec (1996) found that in 20% of cases, the parties did not conclude deals
that would have left both better off.
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To obtain these joint gains, the negotiation texts instruct students to ask many questions
and look for differences in valuation between the parties. In the service station case, the future
job was valuable to the seller but relatively costless to the buyer, who would have had to hire
someone to manage the station anyway. The most important differences to look for are those in
the valuation of the issues; the expectations of uncertain events; and the attitudes toward risk,
time preferences, and capabilities.”

The point of fixed-pie bias is that many people entering into a negotiation are not looking
for ways to “create value” or “expand the pie.” The fixed-pie assumption is in place before
the parties even meet or begin to talk with one another.® It also can be difficult to challenge.’
Describing the task as “problem solving” rather than “bargaining” has no effect."” Without
the appropriate background in mutual trust and commitment to a solution, few parties to a
negotiation will offer information about their own interests, and fewer still will ask about the
other’s interests, even though such an information exchange has been shown repeatedly to
improve negotiation performance."

In politics, fixed-pie bias is likely to be even stronger than in commercial negotiations.
First, “the fixed-pie perspective is more likely to be a problem in group negotiations than in
dyadic [i.e., two-person] negotiations.”’? Second, competitiveness increases the bias. Simply being
told to take a side in a negotiation increases fixed-pie bias, compared to being told simply to
observe", and the competitive dynamic in politics is far stronger than simply being assigned a
role in an experiment. Bazerman and his colleagues concluded that “the ‘myth of the fixed pie’ is
pervasive in many political situations.”

It turns out, however, that the fixed-pie bias has a relatively easy fix. If the negotiating
parties trust one another, they will not necessarily see the pie as fixed. If they have a problem-
solving orientation, they will look for creative ways of obtaining joint gains. As Chapter 5 reports,
in helping to craft the Clean Air Act of 1990, Senator Timothy E. Wirth, a Democrat, and
Senator John Heinz, a Republican, both found it perfectly natural as longtime friends to engage
in what we call “deliberative negotiation.”™ As a matter of course, they did everything that Lax
and Sebenius suggest a “persuasive negotiator” should do. They asked questions, they interacted
openly with one another, and they shared information; the result was a greatly expanded pie.

7 Thompson (2005, 84).

8 Thompson and Hastie (1990).

9 Thompson and DeHarpport (1994).

10 Thompson and DeHarpport (1994).

11 Thompson, Peterson, and Brodt’s (1996) experiment revealed that only about 20% of the parties to the negotiation offered

any information about their own situation and only 7% asked the other side for information. For experiments demonstrating how greatly
information exchange contributes to improved performance, see Pruitt and Lewis (1975); Thompson et al. (1996); and Weingart et al.
(1990), cited in Thompson and Hrebec (1996, 405).

12 Neale and Bazerman (1991, 107).

13 Among the subjects who were induced to become relatively involved in the negotiation, those told to assume a side were “most
likely to maintain the fixed-pie belief; in contrast, highly involved nonpartisan observers were the most accurate” Thompson and Hrebec
(1996, 405).

14 Bazerman, Baron, and Shonk (2001, 46).

15 Individuals who are too close (e.g., married and romantically involved couples) may achieve fewer joint gains because they

compromise too soon instead of pushing for creative solutions in which they could both get more of what they wanted (Shoeninger and
Wood 1969; Fry et al. 1983). Negotiating partners who are simply friends, however, tend to produce more joint gains than others (Thomp-
son and De Harpport 1990; Valley, Neale, and Mannix 1995). In one set of experiments, the greatest joint gain came from subjects playing
the role of representatives who were both accountable to others (e.g., constituents) and had good relations with one another based on the
expectation of future cooperation (Pruitt 1983). For an overview, see Bazerman and Neale (1995).
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Self-Serving Bias

Self-serving bias is the tendency of the human psyche to interpret the world through a lens that
favors our own position or self-image. Everyone has this bias. More accurately, almost all of us
have this bias: research shows that depressed people have more accurate self-assessments than

the average overly optimistic person.’® This bias is strongest when there is ambiguity—as there
so frequently is in politics—about the very nature of the problem, the relevant facts, and which
conceptions of justice or fairness apply."”

Self-serving bias applies to many features of a negotiation: from the selection and
perception of facts, theories of reality, and concepts of justice and the common good, to
recollections of past events, to estimates of our own and others’ motivations and the reasons for
our own and others’ successes and failures, and even to estimates of our own and others’ biases.

Most people, for example, are unrealistically optimistic about their chances for success.
On election night in 2012, when Karl Rove refused to recognize the Fox News analysts’ expertise
and disputed their decision that Ohio had gone for Obama, he was responding the way most of
us respond under uncertainty: he overestimated the strength of his position. Not surprisingly,
when both parties in a negotiation overestimate how much they can get in a negotiation, they
are less likely to reach agreement. This over-optimism applies across the board. Babcock and
Loewenstein (1997) pointed out that people generally overestimate their personal contribution
to joint tasks, and “well over half of survey respondents typically rate themselves in the top 50
percent of drivers, ethics, managerial prowess, productivity, health, and a variety of desirable
skills.”*® In their experiments, simply being given a role on one side or the other before—rather
than after—making one’s initial assessment in a negotiation created a self-serving bias and
reduced the eventual agreement rate from 28% to 6%. Neither reading a paragraph “on the extent
and consequences of the self-serving bias” nor writing an essay “arguing the opponent’s case as
convincingly as possible” resulted in a significant improvement."

Self-serving bias applies as strongly, or more so, to perceptions of justice and fairness. Self-
serving judgments of fairness can keep negotiators from reaching agreement in several ways.?
First and most obvious, self-serving judgments of what is fair to expect from the other side
may simply eliminate any ZOPA, even when a third party might identify such a zone from the
underlying interests. Worse yet, people’s perceptions of fairness make them dig in because most
people “are strongly averse to settling even slightly below the point they view as fair.”* Finally,
if the parties believe that their own understanding of fairness is impartial and the other side
must see that, then each will interpret the other side’s bargaining moves not as an attempt to get

16 Taylor and Brown (1988); Seligman (1991); Greenberg et al. (1992). Kahneman and Tversky (1995), however, point out that
although in the executing of a plan, optimism tends to increase effort, commitment, and persistence in the face of difficulty; whereas in
the setting of goals and plans, it tends to favor excessive risk taking.

17 Bazerman, Curhan, and Moore (2002).

18 Babcock and Loewenstein (1997, 111). See also their real-world examples from negotiation. In one example, the degree of
difference between the self-serving factual estimates by school board presidents and union leaders of the annual salaries in school districts
they considered “comparable” to their own predicted the number of past strikes in the district.

19 Babcock and Loewenstein (1997, 114-115). In another experiment, however, listing the weaknesses in one’s own case substan-
tially reduced the rate of impasse from 35% to 4%. We would expect rules, institutions, and friendly interactions that make one aware of
the weaknesses in one’s case to have the same effect in the political world.

20 We take the following paragraph directly from the analysis of Babcock and Loewenstein (1997, 110).

21 Babcock and Loewenstein (1997, 110), citing Loewenstein, Thompson, and Bazerman (1989).
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what they see as fair but rather only as an attempt to gain strategic advantage. This dangerously
undercuts a negotiation because, as Babcock and Loewenstein explained, negotiators usually care
not only about what the other side offers but also about its motives.**

Judgments of motivation are highly susceptible to self-serving bias. People tend to attribute
injurious intentions to their adversaries even when the adversary’s behavior could have been
plausibly attributed to other motivations. They also tend to interpret their own motivations as
pure. This mismatch does not help the parties constructively explore their options.

Everyone falls prey to these biases, including individuals of goodwill and public spirit. We
all find self-serving bias particularly difficult to detect in ourselves because we tend to see our
own views as close to objective reality, whereas our adversaries’ views are influenced by biases.*
Our biases about our biases then escalate the spiral of conflict, which works as follows: first,
our faith in our own lack of bias leads us to view our adversaries as even less rational and more
immune to reasoned argument than they actually are. Therefore, judging them as biased, we tend
to use threats and bribes in our interactions rather than cognitive appeals to what we see as the
benefits the deal can give them. They then perceive us as nonresponsive to good arguments and
respond with threats and bribes. This behavior confirms our perception of them as not working
on the plane of rational argument.**

A physical experiment with two people putting pressure on one another’s finger shows
how unconscious assessments of one’s own purity and the others’ relative malevolence can
create a spiral of conflict. In this experiment, each participant was instructed to apply pressure
on the other’s finger with “the same force on the other participant that had just been exerted
on them.” As each pressed the other’s finger, each consistently overestimated the amount of
outgoing force required to match the incoming force. The result: a 38% mean escalation at each
turn.”® We overestimate others’ negative actions toward us and underestimate our own negative
actions toward them, while also overestimating our own positive actions toward others and
underestimating their positive actions toward us.

What can be done to correct self-serving bias? Quite a lot. Any form of “anchor” located
outside ourselves can help to overcome self-serving bias. In politics, governmental fact-
finding bodies, independent think tanks, bipartisan commissions, relatively neutral media
commentators, and even elections can serve the function of giving both sides in the negotiation a
mutually acceptable set of facts.

In Chapter 3, Binder and Lee report that the nonpartisan fact-finding bodies established
within the legislative branch, including the Government Accountability Office and the
Congressional Budget Office, have only a limited impact on the current negotiating process. Yet
many negotiation specialists report that impartial fact-finding institutions can play a key role
in negotiation by allowing participants to work from mutually accepted facts (Bazerman et al.
2000, 284). If such institutions are not available, the parties must spend much of their negotiation

22 Babcock and Loewenstein (1997, 110), citing Blount (1995); Rabin (1993); and Kagel, Kim, and Moser (1996).

23 Pronin, Lin, and Ross (2002). This bias is reinforced by the confirmation bias, which leads people to interpret events in ways
that confirm their earlier theories. It is also reinforced by the attribution bias, which leads people to interpret the negative qualities of ad-
versaries as fundamental to their person or ideology rather than produced by the situation, but their own negative qualities as situational
rather than personal.

24 Kennedy and Pronin (2008).

25 Shergill et al. (2003).
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time not working out possible deals but rather simply agreeing on the facts. In such instances,
negotiation specialists often advise spending the first part of a negotiation—perhaps even the
first year—in a joint fact-finding exercise.” This exercise not only provides the set of facts from
which the parties can then negotiate; it also involves the parties in a task that, to a certain degree,
provides a common good (even when that good is contested), thereby building mutual trust in
the process. When society as a whole is so polarized that no fact-finding group, third party, or
institution can be considered nonpartisan, this crucial resource becomes unavailable.

The most important anchors outside of the self, however, are not usually institutions but
rather other people. When people engage in trusting interactions with others who have different
perspectives, interests, and opinions, they typically soon realize that people of intelligence and
goodwill can hold different conceptions of both the facts and justice. Thus, one key anchor
to perceptions outside of one’s own brain is simple contact with the opposing parties in any
context that facilitates accurate communication. By contrast, discussion only with members of
one’s own party tends to (1) increase subjective certainty at the same time that it (2) decreases
objective accuracy and (3) moves the group assessments toward opposite extremes.” For this
reason, informal ongoing interactions across party lines in legislatures should play a major role
in decreasing self-serving bias.

Other Forms of Cognitive and Emotional Myopia

We focus herein on only two of the most salient cognitive biases that reduce negotiators’
capacities to reach agreement when it is possible. Researchers have demonstrated a host of other
biases.

Loss aversion leads us to value outcomes that are framed in terms of loss more than we
value exactly the same outcomes framed in terms of gain. Thus, we value what we have (even if
we were randomly given it a minute ago) more than we value what we can get; therefore, we find
it difficult to envision future gains.*®

Availability bias leads us to extrapolate forecasts and judgments from easily accessible
cases—our own histories or sensational stories in the media—rather than from a systematic
study of similar events. It also makes it easy to ignore second-and third-order effects; therefore,
we find it difficult to move beyond the evidence of our own stories.”

Reactive devaluation leads us to devalue an offer only because it was made by an opponent;
therefore, we reject such offers without exploring their potential.*°

Regret aversion leads us to distort our decisions to avoid facing evidence later that might
cause regret.” This aversion is multiplied many times when a challenging candidate might
capitalize on a mistake at the next election.

Emotions, although less well studied, also interfere with our capacity to reach agreement.

26 See Karl, Susskind, and Wallace (2007) and citations therein.
27 Mnookin and Ross (1995, 18); Sunstein (2006.

28 Kahneman, Knetsch, and Thaler (1991).

29 Tversky and Kahneman (1973).

30 Ross (1995).

31 Malhotra and Bazerman (2007, 136-138).
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When negotiators are in a positive mood, they are more likely to discover the possibilities that
lead to joint gains in a negotiation. Anger, in tandem with lack of compassion, demonstrably
reduces the capacity to achieve joint gains.*> Malhotra and Bazerman (2007) concluded, as most
of us can attest from personal experience: “Anger prevents people from staying focused on the
substantive issues about which they care deeply.”*

Like fixed-pie and self-serving bias, most of these cognitive and emotional barriers to
agreement can be reduced, sometimes dramatically, by repeated positive interactions with
individuals on the opposing side whose perspectives and personal and constituent stories differ
from their own.

Strategic Over-Reaching

Strategic over-reaching, common when parties are in difficult competition, compounds the
constraints on negotiation that derive from the fixed-pie and other cognitive biases. Individuals
in negotiation rightly recognize that the tactics of intransigence and deception can sometimes
improve their bargaining positions. Yet these tactics often keep participants from making deals
that are to the benefit of all.

Intransigence, for example, is an obvious winning “hardball” strategy when one party
rightly sees deadlock as a good alternative to a negotiated agreement. However, even when
deadlock is costly, skilled strategists may choose intransigence as a strategy, accepting immediate
losses for future gains. Those who strategically use intransigence by refusing to compromise are
usually trying to weaken their counterpart’s position and set themselves up for larger gains in the
future.**

Deception, including the misrepresentation of one’s goals or reservation price through
silence and innuendo, is a common and often successful hardball tactic in commercial
negotiation. In legislatures, where ongoing interactions and reputations are at stake, outright
deception is relatively rare. However, negotiators may guard closely the information they have
regarding intensity of preferences—suggesting, for example, that party members or constituents
for whom they are negotiating have stronger preferences than in fact they have. Parties and
factions within parties in Congress also may have an incentive to appoint a negotiator with
intense and possibly extreme views, falsely signaling greater intransigence than the party
median, to improve their bargaining positions.*

In the long run, these tactics can harm both parties. First, aggressive negotiators have been
shown to see fewer value-creating opportunities that come from creative ways of bringing new
issues into the negotiation.*® Second, hardball tactics inspire reciprocal hardball responses that
increase transaction costs. In politics, the pattern is familiar and has become more intense since

32 For the classic experiment, see Allred et al. (1997); they cite Carnevale and Isen (1986) and Kramer, Newton, and Pommerenke
(1993) on mood.

33 Malhotra and Bazerman (2007, 272).

34 Ross and Stillinger (1991, 291).

35 King and Zeckhauser (2002). For hardball tactics more generally, see Mnookin and Ross (1995) and Mnookin et al. (2000, 24-
25).

36 Lax and Sebenius (1986) famously gave the name “negotiator’s dilemma” to the tension between the open, inquiring, creative,

and disclosing stance required to “create value” by bringing in new issues in the “integrative” moments of a negotiation and the closed,
competitive stance required to “claim value” in the “distributive” moments.
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the 1990s. When one party breaks established norms of reciprocity, the other party retaliates, and
the norms disintegrate.”” Third, in politics as in commerce, irreversible investments in hardball
reputations may escalate conflict even after all of the parties consciously realize that a resolution
based on compromise would leave them better off.?*

If Negotiation Myopia Is the Problem, Deliberative Negotiation Is the
Solution

Chapter 6, which discusses deliberative negotiation, argues for the democratic value of
deliberation based on mutual respect and mutual justification and the search for fair processes
and outcomes. In this chapter, we conclude by suggesting that such deliberation also has clear
practical advantages for uncovering and creating joint gains.

In an earlier era—that is, the US Congress from at least 1940 to 1970—long stays in
Washington, cross-cutting cleavages within the parties, multiplicity of venues for informal
interaction, closed committee hearings, and many informal norms of civil interaction made
what we call deliberative negotiation a daily possibility. As Chapter 2 demonstrates, however,
the polarization of the parties and the closeness of their electoral competition for control of the
House and Senate have destroyed many of these cross-cutting cleavages while increasing the
strategic incentives for obstruction. Today, the party system is less likely to produce legislators
like Jack Heinz and Tim Wirth, who engaged in highly constructive negotiation to help craft the
Clean Air Act. Instead, congressional leaders at the head of polarized and highly competitive
parties currently play the main roles in negotiation, with the assistance at crucial moments,
particularly in the Senate, of ad hoc “gangs”—that is, small bipartisan groups of legislators
outside of the formal committee system (see Chapter 3).

The journalist Ronald Brownstein (2013) recently commented that these gangs “represent
an evolutionary adaptation to Congress’s increasing rigidity.” The congressional committees,
he wrote, “were never entirely immune from the partisan gales that buffeted Congress, but
historically many were somewhat sheltered from the storms. Through long hours mastering
complex issues, panel members built personal relationships across party lines that didn’t
always produce agreement but did allow for candid and substantive negotiation.” Now that the
committees have been open to the public for decades and are “as balkanized and as ideologically
divided as the parties in general,”* some of the responsibility for what we call deliberative
negotiation has passed to the small ad hoc gangs whose members often have ongoing personal
relationships and therefore can discuss issues in a way that is respectful, based on mutual
justification, and open to both new ideas and fair compromise. This is what we call deliberative
negotiation.

Deliberative negotiation is our solution to negotiation myopia. Respect, mutuality,
openness, and a commitment to fairness on both sides open up participants to exploring new
ideas that can create joint gains and “expand the pie.” These conditions also undermine self-

37 Moe (1987).

38 Bazerman et al. (2000); Fukuno and Ohbuchi (1997); Thompson and DeHarpport (1994); Thompson and Hastie (1990); Biz-
man and Hoffman (1993); Diekmann et al. (1999); Keltner and Robinson (1993).

39 Brownstein 2013, quoting Michael Franc,vice president for government studies at the conservative Heritage Foundation, on the

balkanization in congressional committees.
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serving bias because parties with repeated, strong, and informal as well as formal relationships
soon discover that their selection and interpretations of the facts or the justice of a situation are
not always the same as those of their counterparts. Although we have no laboratory research on
this subject, it is highly likely that discussions with respected others also help to overcome the
framing effects of loss aversion and availability bias. When participants think of the members of
other parties less as opponents and more as partners in a problem-solving venture, they also will
be less subject to reactive devaluation. When they are aware of the political needs of members of
the other parties, they can help craft wins for the others to use when they and their parties face
reelection. Embedded in ongoing relationships and at respectful ease with one another, they will
be less likely to feel anger at the others’ suggestions or positions and more likely to ask questions
and explain their own positions. In settings of deliberative negotiation, in short, they can more
easily put campaigning behind them and get on with the business of governing.*

As Chapter 2 demonstrates, the United States is in a structural position today that, more
than any time in the past century, promotes stalemate. Thus, Congress accomplishes less; as
crises build, the legislative branch is not able to solve them. By default, the power to do so will
migrate to the presidency and the courts. We know this to be true. This analysis of negotiation
myopia shows, in addition, that the conditions for stalemate in Congress not only produce
inaction; they also stifle the creativity, innovation, and capacity to forge solutions that take into
account more features of reality. The loss is in our capacity to act and, even more problematically,
in our capacity for collective intelligence. Human beings already suffer from a natural myopia as
they enter negotiations. Our democratic institutions should help us collectively to see better, not
further fog our vision.

40 Gutmann and Thompson (2012).
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Deliberative Negotiation

Mark E. Warren and Jane Mansbridge

with André Bdchtiger, Maxwell A. Cameron, Simone Chambers, John Ferejohn, Alan Jacobs, Jack Knight,
Daniel Naurin, Melissa Schwartzberg, Yael Tamir, Dennis Thompson, and Melissa Williams"

Introduction

In this normative analysis of negotiation, we have several objectives. First, we establish that the
capacity to act is an integral part of the meaning of democracy. When legislatures deadlock
because of their inability to negotiate, their inaction undermines key democratic values.
Second, we make the simple point that a negotiation process is unlikely to be fully just unless it
incorporates two elements often viewed as (normatively) essential to democracy: (1) inclusion
on fair terms of the affected parties, and (2) the equal power of the negotiators. Negotiations
rarely meet these criteria, of course, but they provide standards at which to aim. We note that
although these standards are both intuitive and widely held, they also remain contested. Third,
we distinguish the possible components that may appear in the legislative negotiating process.
Between the two extremes of pure deliberation and pure bargaining, we specify three forms

of what we call deliberative negotiation. We then explain why we believe the phenomenon of
deliberative negotiation has been neglected, both empirically and normatively, and why it should
receive more attention in politics. Finally, we undertake a normative investigation of three
practices—long incumbencies, closed-door meetings, and side payments—that make political
negotiation more effective, thereby enabling democracies to act. We specify the criteria we can
use to judge when these practices are justifiable from a democratic perspective.

The normative theory of democratic negotiation and compromise is in its infancy. The
theory of deliberative democracy has been evolving over the past thirty years, but it is not
necessary to accept deliberative democratic theory to appreciate the value of deliberative
negotiation. The case we advance here for the capacity for collective action as essential to
democracy, for the deliberative negotiations that enable legitimate collective action, and for the
institutional conditions that support deliberative negotiation is part of a first stage in a process of
theory building.

* This chapter was written primarily by Mark Warren and Jane Mansbridge, drawing on ideas of their fellow group
members expressed and discussed at a meeting of the normative working group of the APSA Task Force on Negotiating Agree-
ment in Politics on March 22-23, 2013. We thank the University of British Columbia’s Centre for the Study of Democratic In-
stitutions for hosting and funding this workshop. Members suggested many points and citations that appear here, improved its
structure, and drafted a few pieces of text. Although each scholar would, if writing independently, put things in his or her own
way, the chapter represents a direction of thought the members collectively endorse.
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Action
Action as a Component of Democracy

The collective capacity to act is a crucial component of democracy. That capacity is surprisingly
undervalued in both popular and academic democratic theory. When problems in the polity
demand action and the legislature fails to act, the demand for action is displaced onto the
executive, the administrative agencies, and the courts. The president, the agencies, and the
courts are not, of course, undemocratic. They all have democratic justification in the sense that
the citizens directly elect the executive, the agencies are duly appointed, and the citizens have
constitutionally authorized their elected officials to appoint the members of judiciary. Yet the
legislature—the official law-giving body—has a unique and central role in a democracy. In the
United States, Congress alone has the authority to make and fund laws and the programs and
policies that follow from them. Because Congress is composed of many representatives, elected
from every part of the country, it also can come far closer than the executive to representing and
communicating with the people in all of their plurality. When Congress is unable to act in the
face of urgent collective problems, power flows to other parts of the political system, diminishing
its democratic capacity and legitimacy.

Some failures of a legislature to act are democratically justified by a majority decision not
to act, whether explicit or implicit. Other failures to act are democratically justified by deep
divisions among the citizenry on what course of action to take, even when most agree that some
action should be taken. The failures to act that most concern us arise when the members of the
legislature could craft policies that would improve on the status quo, not infringe minority or
individual rights, and be backed by a majority of the public—but the legislators still fail to agree
and thus fail to act. These kinds of failures are not normatively neutral: they favor the status quo
and disempower collective responses to both long-standing and emerging problems. Privileging
the status quo is not the sole province of one side or another on the political spectrum; even
partisans who want small government have to pass legislation to accomplish that goal.! When
a majority of the citizenry favors an action that would not curtail individual rights, legislative
paralysis begins to rob the legislature—and even the polity as a whole—of its legitimacy.

The capacity to act is built into the very meaning of democracy, or rule (kratos) of the
people (demos). Whereas much normative political theory to date has explored what it might
mean to say that the people rule, we focus on what it might mean to say that they rule—that is,
they have the capacity to act and implement decisions.?

Sometimes both ordinary citizens and democratic theorists take for granted the action
component of democracy and therefore neglect it because action per se is not distinctively
democratic. Both ordinary citizens and democratic theorists also may forget to value action
because we are habituated to focusing on the resistance to tyranny. Key features of our political
system (e.g., the separation of powers) were designed to avoid the dangers of tyranny.

Many democratic practices, based on sound democratic ideals, impede democratic action.
The establishment of minority rights, with strong and independent court systems to protect

1 Gutmann and Thompson (2012, 32).
2 See Ober (2008, 7).
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those rights, impedes democratic action. The checks and balances among separate branches of
government, instituted to protect against the abuse of power, impede democratic action. Rules
intended to promote deliberation, such as unlimited debate, impede democratic action. The
practice of resistance in civil society, which both blocks tyranny and is one of the few sources
of pressure for the inclusion of excluded or marginalized groups in the polity, also can impede
democratic action. We value these practices and ideals for their inclusionary functions. Our
goal, however, is to point out that inclusions are not sufficient to democracy: if collectivities lack
the capacity to act, inclusions remain powerless. We stress that the capacity for action is part

of democracy, insofar as a political system should empower collectivities to respond to their
collective problems and aspirations. We therefore underscore the damage that political gridlock
can do to a democracy’s capacities to get things done—that is, the damage to democracy as
collective self-rule. We want to redress the balance between resistance and action by drawing
attention to the ways that institutions intended to empower resistance can undermine democratic
capacities to solve collective problems.

The Harms of Inaction

In contemplating these tradeoffs, we emphasize that the failure to come to agreement often harms
inclusion, collective-will formation, efficiency, collective trust, and legitimacy.

First, a gridlocked system tends to defeat emerging claims. Failed negotiations freeze
existing patterns of inclusion and exclusion into place, while failing to respond to social and
economic change. Social change may occur, but the forces of change must do their work outside
of the political system.’

Second, although the media, interest groups, and social movements help shape the
perspectives and interests of the members of the polity through advocacy and discussion, and
political parties, political campaigns, and candidates help shape these perspectives, interests,
needs, and desires into agendas that are actionable, legislatures then do the detailed work
of crafting policies that can attract a majority of the representatives’ votes. If a democracy is
working well, its institutions transform conflicts into potential agreements that at least a majority
of participants could find substantively acceptable and most others could find procedurally
acceptable and thus legitimate. Legislative gridlock fails to convert the wills of those who should
be included in any decision into something that constitutionally could be considered a collective
will and decision.

Failed agreements also entail efficiency costs, borne by members of the collectivity.
Some forms of what we call deliberative negotiation often help participants discover efficient
outcomes that capture more common interests, overlapping interests, and positive-sum solutions
to problems than had previously appeared possible. Such agreements then can save the polity
significant costs. Classic compromises also save on the ongoing costs of conflict, with overt war
the limiting case.

Failed agreements often have costs in the reduction of mutual trust, which affects the
possibilities for future agreements. Every failure to agree when agreement is possible tends to
induce participants to withhold respect from their opponents and to demonize them. The failure
to agree breeds a culture and mindset of animosity, which in turn makes future agreements less

3 Gutmann and Thompson (2012, 30-32).

American Political Science Association



likely (Gutmann and Thompson 2012, ch. 2). In contrast, successful agreements often produce
positive ethical externalities: they generate the trust among opponents necessary for the next
agreement.

These failures together take their toll on legitimacy. We distinguish between normative
legitimacy and empirical legitimacy. Normative legitimacy exists when a process can be justified
with well founded reasons. Empirical legitimacy exists when a process is actually accepted by
most of the people in the relevant collectivity.

Deadlock undermines normative legitimacy when the practice emanating from institutions
established to promote democratic ideals is no longer justifiable in terms of either those ideals
themselves or a reasonable balance with other ideals, such as democratic action. We previously
noted that legislative deadlock encourages migration of power away from the legislature. If the
legislature is the most “democratic” of the branches—in view of its capacities to represent the
pluralism of a collectivity and to enable two-way communication between constituents and
representatives—then deadlock produces a less democratic process. Deadlock also produces
undemocratic results. As political scientists have pointed out since the 1960s, a “nondecision”
is as much a decision as any overt decisive act.* If a significant majority favors action and
the opposition to that action is not based on individual or minority rights, then inaction is
undemocratic. Inaction is particularly worrying when for external reasons a situation is already
developing in one direction and inaction allows that “drift” to continue, or when strong majority
preferences change in response to new circumstances but the existing political bodies do not
change the relevant policies.® In the United States today, long-standing structural budget deficits,
increasing inequality, and uneven investment in physical and human capital exemplify several
kinds of drift. Internationally, the increasing extremes in climate exemplify drift. If the decisions
to act in each case were deliberatively thought through and potential negotiated outcomes were
contemplated and rejected, the resulting inaction would be democratically legitimate. However,
when a polity’s institutions consistently block decisions that otherwise would have been made
democratically and action taken, the result is democratically illegitimate.

Deadlock also undermines empirical legitimacy. A political system that cannot perform in
the judgment of its people risks losing its legitimacy, which in turn can risk its stability. In the
United States, trust in Congress is at an all-time low, in part because of the recent stalemate.
Although the system as a whole does not seem to be losing its legitimacy in the eyes of its people,
its democratic core—Congress—is in such danger. In newer democracies, the incapacity to act
democratically often provides a major reason for the return to authoritarian rule.” In the United
States, the danger to democracy is more subtle but also quite real: as the core of the political
system loses its legitimacy, those powers of collective action that remain migrate into less fully
democratic parts of the system: executive agencies, the Federal Reserve, and the judicial system.

4 Bachrach and Baratz (1963, 1964).

5 Gutmann and Thompson (2012, 30-34). On “drift,” see Burns (1963); Hacker and Pierson (2010); Mansbridge (2011). On “util-
ity drift,” see Rae (1975, 1289); Shapiro (2003); Schwartzberg (2013).

6 For Gallup data on 9% approval of Congress in November 2013, see Newport (2013). By contrast, governors are much more
popular, perhaps because they are more able to act (Cohen 2013).

7 Before World War II, critics attacked not only the Weimar Republic in particular but also democracy in general for the inability

to act. Mussolini began his encyclopedia article on Fascism by writing, “Like all sound political conceptions, Fascism is action” as well as
thought. In contrast to democracy, “Fascism was...born of the need of action, and was action”
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Democracy, in short, includes both “the people” and their “rule.” In a healthy democracy;,
people are able to provide collective goods for themselves and to respond collectively to emerging
challenges, problems, and opportunities. A gridlocked legislative system damages democracy by
undermining these capacities.

The Ideals of a Just Negotiation?®

In this chapter, we argue for negotiation as an important democratic tool through which citizens
and their representatives make collective decisions that affect their lives. Before we discuss the
normative qualities of what we call “deliberative negotiation,” we address the question of how
negotiation processes might be assessed from the standpoint of justice—a question that is related
but not identical to the question of democratic criteria. Although we do not offer an extended
discussion of justice, we suggest that negotiation processes can be judged as more or less just

in relation to two simple ideals: the ideal of including all affected parties and the ideal of equal
power in the negotiation. Both ideals are related to the justice of the process, not the outcomes.
And both ideals are closely related to and support democratic ideals of inclusion.” They are also
“regulative ideals” that provide standards at which to aim, not criteria that if not met disallow
the process.’” We recognize that these ideas are contested. We discuss them here not to settle any
of the contested questions but rather to put the issues on the table for further deliberation." Our
overall criterion for justice in negotiation is that in a meta-deliberation over the conditions of
just negotiation, free and equal participants would be likely to adopt these understandings of the
application of justice to the condition of negotiation.

Including Affected Parties

The simplest statement of the inclusion norm of a just negotiation is that all affected parties
should be included in a negotiation. Democratic theorists have begun to discuss some of these
issues under the rubric of “all affected interests.”’? The question is highly contested and not
sufficiently resolved for us to take a stand on it. We believe, however, that whatever complexities
it entails, it remains highly intuitive that all parties affected by a negotiation should have a
rightful claim to have their interests represented in the negotiation and that to the extent that
those interests are not represented, the negotiation is to that degree less just. In practice, it is
particularly important to attend to the interests of less powerful and marginalized groups whose
interests might easily be ignored.

There are, of course, many practical difficulties in actually bringing to the literal table
all those who might in any way be affected. Moreover, this formulation would seem to ignore

8 This section must be taken as a placeholder for a more thorough discussion that we hope to have in the future and that if we as
a collective do not have, we hope that the larger community of normative theorists will.

9 Young (2000).

10 Kant ([1781]1998, 552); see also Rawls (1971) on most societies in practice being at best “nearly just”

11 The question of the ideals of a just negotiation has not yet been much discussed. In the one treatment that we know, Albin

reported being “struck by the dearth of any comparable research” (Albin 2001, 12). Yet even Albin’s treatment confines the normative
philosophical discussion to the introductory chapter and defines the purpose of the book as investigating empirically how parties to
negotiations perceive fairness in negotiation, how negotiators take into account such considerations, what effect the values have on the ne-
gotiation process, and how those values eventually influence the terms of international agreements. For Albin’s purposes, “the formulation
of principles for the conduct of negotiations” falls “outside the scope” of that work (2001, 13). Other works that might take up the subject
(e.g., Menkel-Meadow and Wheeler 2004) address only the question of ethics within the negotiation.

12 See Goodin (2007), Shapiro (2003), and Fung (2013). As Goodin (2007) noted, neither the principle of direct involvement nor
the principle of affected interests provides determinate boundaries.
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the special claims to be party to the negotiation of those who are members of the polities who
will be legally bound rather than merely affected by the ensuing laws. It also ignores the special
claims to be party to the negotiation of those who, as citizens, have contributed individually and
whose family members and neighbors have contributed to bringing about the larger polity that
undergirds the specific negotiation. For these reasons, among others, citizens of the United States
may have a greater claim to be parties to a negotiation over the US laws on carbon emission

than citizens in China, even beyond their claims on the grounds of being more directly affected.
However, although these kinds of questions of degrees of concern and contribution remain to be
worked out, it is likely that negotiations that exclude the interests of those affected will fall short
of justice.

Equal Power

The simplest statement of the equality norm of a just negotiation is that all parties to a
negotiation should have equal power. One way of understanding power in the context of
negotiation is to consider power in general as the preferences of one party causing or changing
the probability of outcomes. Coercive power, which we consider in regard to negotiation, is then
as the capacity of one party to cause or change the probability of outcomes for another party
through the threat of sanction or the use of force. Threats of sanction would include the threat

to leave the negotiation.” The bargaining component of negotiation includes not only threats of
sanction but also promises of reward, which have a more positive normative status than threats of
sanction but are also components of equal or unequal power. What might it mean to have equal
power in a negotiation? When Habermas first approached the subject, he concluded that for a
negotiation to be just in the absolute sense, “bargaining power should at least be disciplined by its
equal distribution among the parties.”"* He then modified this point to read that the procedures
should “provide all interested parties with an equal opportunity for pressure, that is, an equal
opportunity to influence one another during the actual bargaining, so that all the affected
interests can come into play and have equal chances of prevailing.””® The problem is that equal
bargaining resources, the equal exercise of power, the equal opportunity to exercise power, and
the equal chance of prevailing are all different concepts and produce different outcomes.

Power also can be defined individually or as a matter of numbers of allies. An actor
may individually have equal power with all other individuals (e.g., an equal vote), but if the
rule is majority rule (unlikely in a negotiation) and the actor is in a minority—particularly a
permanent minority—the “equal opportunity for pressure” will not translate into an equal or
even a proportionate chance of “prevailing.” Neither will it even translate into outcomes in
which all interests have equal consideration. An actor may have an equal veto with others in
the group, as is characteristic of a negotiation that requires the agreement of all parties, but pay
heavier costs if the agreement is not concluded. As Beitz (1989) pointed out, the procedures for
producing political equality are multiple and indeterminate. Thus, what constitutes equal power,
equal opportunity to exercise power, or the equal chance of prevailing often will be intrinsically
contestable.

13 For more on this definition, see Mansbridge et al. (2010, 80ff), drawing on Nagel (1975).
14 Habermas ([1992]1996, 165-166 see also 108-109).
15 Habermas ([1992]1996, 166-167).
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In addition to these problems with what “equal power” might mean in a negotiation, it is
the case that equal power is not the only ideal-regarding criterion appropriate to negotiation.
For the pure deliberative moments, the ideal of “no power” may be more appropriate.'® For some
purposes, Aristotelian proportionality is most appropriate, that is, that parties should be treated
in the same way only if they are, in fact, equal in the respects relevant to the negotiation. There
may be arguments for giving greater weight to those more greatly affected or to those who have
contributed more to the goods in question. Issues such as compensatory justice and need may
well be relevant.”

Nonetheless, like the affected-interests principle, the equal-power principle captures the
robust intuition that those who have rightful claims to inclusion should also have the means for
inclusion. Despite the many difficulties of interpretation, we retain this simple criterion when
assessing the justice of negotiation processes.

From the perspective of democratic theory, the question of justice in the process of
negotiation is ultimately part of the question of the justice in democratic representation—or,
more generally, what should count as a just democratic process.'”® Regarding outcomes, the
question of whether the results of negotiation (either in legislation or a treaty) are justis a
matter for the general theory of justice. Here, we intend to call attention only to the various
and contestable ways that such questions can be addressed; we do not attempt to resolve the
controversies about the meaning of inclusiveness and equality. Fortunately, it is not necessary
to do so to make progress on the project of evaluating various types of negotiation. The aim
is to find normatively acceptable forms of negotiation within a larger democratic process that
is assumed to be reasonably just. To the extent that the larger process is unjust, the results of
negotiations that it produces will usually be less just as well. And the results can be unjust even if
the process is just. Within a relatively just democracy, individual negotiations may be considered
less just to the extent that they are less inclusive and less equal if the departures from those ideals
have not been deliberated and otherwise legitimized in that democracy. With this as background,
we believe that to find effective forms of negotiation that are normatively acceptable in an
ongoing democracy, it is more productive to operate at a less general level, employing criteria that
refer specifically to the process of negotiation itself, such as those that balance confidentiality and
transparency.

Deliberative Negotiation

Congress seems to be losing its capacity for what we call “deliberative negotiation.” By negotiation
in the political realm, we mean a practice in which individuals, usually acting in institutions on
behalf of others, make and respond to claims, arguments, and proposals with the aim of reaching
mutually acceptable binding agreements."” By deliberative negotiation, we mean negotiation based
on processes of mutual justification, respect, and reciprocal fairness. Such negotiation includes
elements of arguments on the merits made by advancing considerations that the other parties

can accept; searching for zones of agreement and disagreement; and arguing about the terms

of fair processes as well as outcomes, with a background of sufficient mutual respect for those

16 See Mansbridge et al. (2010).

17 Albin (2001).

18 Young (2000, ch. 1).

19 Cf. Odell (2012, 27), and Odell and Tingley, Chapter 7 in this report.
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arguments to have motivating force. Deliberative negotiation takes place in a context of relative
openness and disclosure about interests, needs, and constraints.?

Much of what became known as “deliberative political theory” in the second half of the
twentieth century began by distinguishing between “deliberation,” meaning a process of mutual
justification, and “bargaining,” meaning a process in which individuals or groups say they will
do or give something in exchange for something else, with each trying to give the least and
get the most in the bargain.? Elster (1986) summed up this distinction when he distinguished
between political “bargaining” and political “arguing” (or deliberation). He placed bargaining
and the vote in the same nondeliberative (or anti-deliberative) category, identifying bargaining
as “instrumental,” “private,” based in “the individual and secret vote,” and resulting in a
“compromise between given, and irreducibly opposed, private interests.” On the other side of his
dichotomy, he identified “arguing” with “rational agreement rather than compromise” and with

“public debate with a view to the emergence of a consensus.”*

Since that time, many deliberative democratic theorists have argued that deliberation and
voting are complementary rather than contradictory activities. They also have argued that the
goal of deliberation is not only to reach unanimity but also to clarify and structure conflict.??
We expand these points to cover negotiation, pointing out that in negotiation, arguing and
bargaining not only frequently go together empirically but also are normatively compatible.

In deliberative negotiation, the parties recognize conflicting interests but pursue mutual
justification and respect and the search for fair terms of interaction and outcomes. They are
relatively open and disclosing with one another. Instead of rational agreement on the substance
of an issue, they may produce either a negotiated “integrative” agreement or a compromise, as
described below. We suggest that in the political world the prevalence of the deliberative forms of
negotiation has been insufficiently noticed.

Table 1: Types of agreement secking procedures

Agreement seeking procedures Table 5.1 arrays
Pure Deliberative negotiation Pure ﬁVC types Of
deliberation 1. 1L 1L bargaining k
Integrative Distributive agreement_see lng
Claims Commeon Full mutual Partial mutual Fair offer, Strategic procedures ona
interests, in d ge, in d ge, in based on demands, in f
which all gain, which each party which each gains reasonableness, which each aims SPeCtrum rom Pure
with identical or | gains but with but with trades to in which each at maximum; no d lb .
overlapping distinct benefits; add value gains, each loses; | mutual creation eliberation to Pure
benefits, e.g., in no losses no mutual of value .. .
greater creation of value bargalnlng, Wlth
understanding
three types of
Outcomes Informed Fully integrative | Partially Fair Power-based . .
or agr in integrative compromise, in | compromise, in dellberatlve
clarified and which no party agreement, in which each has which each loses . . .
structured loses which parties have | sacrificed something of value negotlatlon 1n
conflict traded lower for something of or capitulation, in
higher values; at value which one side between' 24
least one bears appropriates all
some loss the surplus
20 See also Mansbridge (2009) and Mansbridge et al. (2010) on deliberative negotiations.
21 The definition of bargaining is drawn in part from the Merriam-Webster definition (seehttp://www.merriam-webster.com/

dictionary/bargain). Three separate strands of early deliberative theory stressed this distinction: the Habermasian (Habermas [1981]1984,
1987), the civic republican (e.g., Sunstein 1988), and the Rawlsian (Cohen 1989).

22 Elster (1986, 103).

23 On the congruence between voting and deliberation, see, e.g., Thompson (2002), Mansbridge et al. (2010). On clarifying and
structuring conflict, see, e.g., Goodin (2008), Mansbridge (2009), Knight and Johnson (2011), and List et al. (2013).

24 We particularly thank Daniel Naurin for his work on this table.
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Most actual political negotiations include interactions of several of these types; a few
include all five types. Both this table and the analysis in this chapter apply to only agreement-
seeking procedures when a problem is “tractable.” A problem may be tractable in two ways: either
a “zone of possible agreement” among the parties already exists (i.e., there are various positions
along a spectrum of possibilities on which the parties could agree that are better for all of them
than the status quo), or other issues can be brought into the negotiation to create a package
so that all could benefit compared to the status quo.*® This table, therefore, does not cover all
instances of negotiation. An exhaustive table covering all negotiations would include those in
which there is no zone of possible agreement but in which the parties enter into negotiations
because they have not discovered this fact or because they want to use the vehicle of negotiation
itself (e.g., in buying time or demonstrating commitment to their constituents) to improve the
facts on the ground from their perspective.

For purposes of this analysis, we use negotiation as an umbrella term to include all of the
processes in this table, ranging from pure deliberation through the various forms of deliberative
negotiation to pure bargaining. Deliberative elements in negotiations in practice may intertwine
with the threats and promises characteristic of pure bargaining. Simply for ease of presentation,
the first row in Table 5.1 depicts the expectations that parties have going into the process and the
claims that they make. The second row depicts the outcomes that derive from the agreement.

The first column in Table 5.1 identifies pure deliberation—that is, deliberation aimed
at both deep agreement and clarifying conflicts.” Deliberation can take place without any
negotiation, particularly in circumstances of relatively common interests, when participants are
trying to ascertain facts about the world or to forge or discover instances of a common good.
More important for our discussion, however, moments of pure deliberation can occur within the
larger interaction that legislators and analysts call a negotiation. In those moments, one or more
of the parties—coming into the interaction with a willingness to be persuaded—may change
their mind for reasons of principle or by simply seeing that new means better achieve their
ultimate ends than the means they had originally promoted.

The next four columns of the table can be divided in two ways, and we use both. First, we
adopt the standard distinction in the negotiation literature between integrative and distributive
negotiations. In the integrative moments in negotiation, participants discover or create joint
gains beyond those demarcated by the original zone of possible agreement. By contrast, in
distributive moments, all joint gains have been captured and only zero-sum distributions
remain. Thus, in Table 5.1, the second and third columns refer to the integrative moments and
their corresponding integrative solutions, whereas the fourth and fifth columns refer to the
distributive moments and their corresponding distributive solutions. In addition, however,
we distinguish between forms of deliberative negotiation and both pure deliberation and pure
bargaining. Deliberative negotiations, whether integrative or distributive, are characterized by
mutual justification and respect and the search for fair terms of interaction and outcomes.

25 We use the status quo as our normative baseline rather than a party’s Best Alternative to a Negotiated Agreement, or BATNA—
the traditional baseline in negotiation theory—because of the normative problems involved when one party changes the other’s best
alternative to a position less desirable for the other party than the status quo.

26 For definitions of deliberation, see, inter alia, Gutmann and Thompson (2004); Chambers (2003); Goodin (2008); Fishkin
(2005); Stokes (1998); Przeworski (1998); Knight and Johnson (1994); Dryzek (2000); and Manin (2005).
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In column two of Table 5.1, we introduce the concept of fully integrative solutions. Most
negotiation theorists currently refer only to “integrative” negotiations and solutions. We deploy
the distinction between “fully” and “partially” integrative because fully integrative solutions
are rare, in both commercial and legislative negotiations.?” Follett ([1925] 1944), who developed
the concept of an integrative solution and coined the term in 1925, used as an example a small
everyday negotiation in which she wanted the window in a Harvard library closed to avoid a
draft but another patron wanted it opened to get more air in the room. Her solution, opening
the window in the next room, gave both parties what they wanted.?® Textbook examples of fully
integrative solutions include a fight over an orange that was resolved by discovering that one
party wants only the inside for its juice and the other only the rind for cooking, or a similar
fight over a cake resolved by discovering that one wants only the cake part and the other only
the frosting. With a fully integrative solution, the parties have no need to compromise; no party
loses. Such a solution might be said to “dissolve” a conflict or show that a perceived conflict
was only apparent. Any integrative solution, whether full or partial, is possible only when the
parties have differing valuations of the different aspects of the good or goods about which
they are negotiating. Such differing valuations usually appear in the course of relatively open
conversations about underlying needs, interests, and constraints.

A high-stakes actual example of a solution that comes close to being fully integrative
occurred in the 1979 settlement after the Egypt-Israel war, when Israel as the victor demanded
land on the border from Egypt to protect its territory. The problem as originally defined involved
two points on the same scale, a clear zero-sum conflict in which the more land Israel got, the
more Egypt lost. However, Egypt most wanted to maintain its national pride and sovereignty;,
whereas Israel most wanted security. A demilitarized zone under Egyptian sovereignty gave each
of the two parties most of what they wanted.? It was thus an almost fully integrative solution.

Column three of Table 5.1 identifies what we call partially integrative solutions. Such
solutions in negotiation are far more common, achievable in many situations that present
multiple issues. As in fully integrative solutions, these are possible only when the parties
have differing valuations of the different aspects of the negotiation and can discover a way of
exploiting those differing valuations for joint gain. Unlike fully integrative solutions, however,
the conflict is not dissolved, and significant distributive (i.e., zero-sum) issues remain. The
parties are able to achieve joint gains not by dissolving the conflict but rather by prioritizing their
desires and trading on items that are low priority for one party and high priority for the other.
Accomplishing these joint gains often will involve bringing in issues that were not originally on
the table.

Chapter 4, on “Negotiation Myopia,” suggests the example from the commercial world
of a seller of a service station and a potential buyer, whose reservation values are too far apart
to make a deal good for both of them but who can add to the deal a job for the seller because
the buyer in any case would need someone to fill that job. These kinds of instances, which we
call “partially integrative,” are what the vast majority of writers on negotiation mean when
they use the terms integrative, joint gains, creating value, and expanding the pie. They depend

27 See Walton and McKersie (1965, 129) for the distinction between fully integrative (which they called “absolutely integrative”)
and partially integrative solutions. For the rarity of fully integrative solutions, see Wetlaufer (1996).

28 Follett ([1925]1942).

29 Fisher, Ury, and Patton (1991, 41-42).
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on seeing more than one facet to the negotiation or bringing in other issues on which to trade.
Political negotiations are more complex than in this two-person commercial deal because the
representatives in Congress who are chosen to negotiate with representatives of the other parties
(or with representatives in the other house or with the president) over a policy must then come
back and negotiate with members of their own party regarding the outcome, creating what we
could consider a “two-level game.”** If the negotiators are successful in getting a majority in
Congress, then the next level in what we label a “three-level game” emerges. At this point, the
members of Congress must, in a sense, negotiate with their constituents to get agreement on
the negotiated outcome. Their communications with their constituents are often constrained by
the positions that they and their parties have taken for other purposes, such as campaigning. In
this complex process, the simple points we take from the negotiation literature are that mutual
gains may be discovered or created through negotiations; that these gains often build on taking
the perspective of the others; and that those perspectives often can be obtained in the course of
informal, friendly, repeated, and relatively open relationships.

Walton and McKersie (1965), who first introduced the distinction between integrative
and distributive negotiation, made it clear that the problem-solving approach of integrative
negotiation requires “trust and a supportive climate” so that participants will not anticipate
threat and therefore behave defensively, which will then create defensive postures in others; will
not try to “control information”; will be able to hear more accurately what others are saying;
and will be able to experiment with attitudes and ideas, and test and retest perceptions and
opinions.” They point out, therefore, that it is difficult for those involved in a negotiation to shift
from an integrative stance to what we call “pure bargaining” and then back again. The difficulty
arises

...from the contradictory nature of the tactical operations required for integrative
bargaining and [pure bargaining]. The two processes differ in important respects:
in terms of the amount of information the parties share with each other at every
stage in arriving at decisions and in terms of the amount of consideration each
gives to the information about the other’s problems. In the integrative process
Party makes maximum use of voluntary, open, accurate discussion of any area
which affects both groups.... Just the opposite is involved in [pure bargaining].
Party attempts to gain maximum information from Opponent but makes
minimum disclosures himself....**

Columns four and five in Table 5.1 identify forms of “distributive” negotiation, which—in
contrast to forms of integrative negotiation—do not provide the possibility of bringing other
issues in and “expanding the pie.” In these two columns, whatever one party gains, the other
loses. It is important to remember, however, that in this table, the term zero-sum refers only to the

30 We borrow the term two-level game from Putnam’s 1988 analysis of negotiation in international relations.
31 Walton and McKersie (1965, 141-143).
32 Walton and McKersie (1965, 166). In the quotation, where we inserted “[pure bargaining],” Walton and McKersie wrote

“distributive bargaining.” Neither they nor subsequent negotiation theorists have conceptualized our third form of deliberative negotia-
tion, the outcome of which we call “fair compromise” and distinguish from pure bargaining. In this form of deliberative negotiation, the
outcomes within the zone of agreement are zero-sum and distributive but the goal is mutual sacrifice and a fair compromise—not each
trying to achieve the maximum possible gains (Gutmann and Thompson 2012, 10). The “mindset and practices” that encourage this form
of compromise “are often the same as those that offer the best chance of finding common ground and integrative agreements” (2012, 16).
Repeated interactions in Congress can encourage this form of negotiation.
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division of the surplus in a situation that is already positive-sum, such that the problem is already
“tractable.” That is, Table 5.1 describes situations in which both parties (and those they represent)
will be better off with a negotiated agreement than with the status quo. In the distributive cases,
there is a zone of possible agreement, but within that zone, the parties’ losses and gains are zero-
sum. To use another example from a two-party interaction in the commercial world, if a seller is
willing to sell a house for anything more than $500,000 and a buyer is willing to buy that house
for anything less than $600,000, the $100,000 difference between the two is the zone of possible
agreement. Any deal in this area will benefit both. Within that area, however, any amount that
the seller gets, the buyer loses. If this is all that is or can be at stake, the negotiation is purely
distributive because it is zero-sum regarding the “surplus” of $100,000. However, the context is
positive-sum for both parties because both benefit if the house is sold within that zone.

In the fourth column of Table 5.1, within the zone of possible agreement, the parties look
for a “fair compromise.” They make claims that require their adversaries to give up something of
value but offer concessions that involve sacrificing something of value themselves. The claims are
“deliberative” in the sense that parties are relatively open with one another in their interactions,
they do not take unfair advantage of their opponents, each party signals their understanding of
fairness as part of their claims, and both parties come to an understanding about the fairness
of the terms in ways that motivate and legitimize agreement. Gutmann and Thompson (2012)
recommended in such interactions that parties adopt “mindsets of compromise” that include
principled prudence and mutual respect, while avoiding the “principled tenacity” and mutual
mistrust that make fairness in negotiations all but impossible.*® These kinds of negotiations
are possible and especially necessary in political institutions, such as in a legislature like the
US Congress or in negotiating committees in the European Union (EU), in which the parties
will have repeated interactions that would be disrupted by a series of outcomes that some
of the parties considered unfair.’* The outcome in this type of negotiation is typically a fair
compromise. We define a compromise as an agreement in which all sides sacrifice something of
value (i.e., make concessions) to improve on the status quo from the perspective of each.® We
define a fair compromise as one that both (or all) sides in the negotiation perceive as fair.

The fifth column of Table 5.1 represents what we call “pure bargaining.” It too typically
produces a compromise, although in some cases, when one of the parties or group of parties
can take an intransigent stance through greater power or bluffing, one party gets the entire
surplus within the zone of agreement and the other capitulates. In the case of pure bargaining,
the negotiation and the negotiators’ claims lack deliberative elements. Rather than disclosing
information to find ways of achieving joint gains, the negotiators will take advantage of any
information asymmetries in the situation to reveal no more than what is strategically useful.

33 Gutmann and Thompson (2012, 16-24).

34 Conceptions of fairness are notoriously open to self-serving bias (see Chapter 4 in this report). Yet when third parties also
agree that a compromise is relatively fair, representatives can use this fact to convince their constituents that the compromise as a whole
should be accepted. We note also that a compromise may fail to capture all possible joint gains because individuals who are concerned
primarily with their ongoing relationship may compromise before pressing forward to see what further gains could be made. Representa-
tives concerned only with their relationships with their colleagues might compromise too soon. In experiments that tested an approxima-
tion to the representative-constituent relationship, the greatest joint gain came from “representatives” who were both accountable to their
“constituents” and had good relations with one another based on the expectation of future cooperation. Accountability alone tended to
produce impasse; good relations alone tended to produce compromise without exploiting all the possibilities for joint gain (Pruitt 1983;
see Chapter 4, note 16, in this report). In many real-world situations, it may be better (e.g., more efficient given transaction costs) to settle
for a relatively quick and fair compromise than to press forward for joint gains.

35 Gutmann and Thompson (2012, 10-16); see also Van Parijs (2012).
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They make what they perceive to be fair offers only when their opponent will reject anything
else.’ In addition to the outcomes being zero-sum within the zone of possible agreement, in this
mode, the parties are merely trying to exercise power, exploit institutional advantages, and gain
as much as possible at the expense of the other.

Successful legislative negotiation often incorporates over time many of the elements we
identify. The negotiations in Congress about the Clean Air Act of 1990—especially as related to
acid rain, which produced a policy widely viewed as highly successful—contained most of these
elements, as discussed in the following section.?”

Clean Air Act of 1990

Pure deliberation leading to informed consensus. In the case of the Clean Air Act, much of the
pure deliberation did not take place in Congress but rather in the scientific community. The
work of scientists who had achieved a consensus on the causes of acid rain by the late 1980s
provided the key backdrop to successful congressional negotiation. These scientific findings were
disseminated both inside and outside of Congress via hearings and reports, and the consensus
among scientists made possible common understandings across a range of policy makers in
Congress and the executive branch. The shifting understanding produced by the scientific
deliberation and the deliberative reception of those findings in Congress altered the politics of
the issue and paved the way for new regulations. In Congress itself, certain members seem to
have engaged in relatively pure deliberation.

Toward an almost fully integrative solution. One solution in the legislation was to mandate
“technology forcing standards.” The idea was that advances in technology can make regulatory
issues far less burdensome on affected interests. The catalytic converter was an example of this
approach. In the case of the Clean Air Act, Congress mandated that industry develop technology
to meet specific standards for reducing air pollution—technology that could make the goals of
the legislation feasible at reasonable cost to industry. If the technology was not developed, the
Environmental Protection Agency would be empowered to modify the standards. In other words,
improved technology could make for solutions capable of transcending existing conflicts and
reducing the extent to which interests were opposed to one another. The solution was not fully
integrative because industry had to bear the burden of research on the appropriate technologies;
however, the goal was to find a solution that would allow the reduction of pollution with a cost
that was acceptable to the polluting industries.

A partially integrative solution. The legislation’s use of tradable emissions credits rather
than mandates to bring pollution under control allowed for affected industries to “trade lower
values for higher ones,” provided that they came in below the targets. This flexibility allowed
industry to be creative in finding lower cost solutions to emissions controls. Jeffry Burnam (2010),
a political scientist present at these discussions, summed up that aspect of the negotiation as
follows:

36 The distinction we draw between fair offers and strategic demands in some respects tracks Rawls’s distinction between the
reasonable and the rational (Rawls 2001, 6-7, 81, 191).
37 We are grateful to Frances Lee, a member of the US working group of the Task Force and co-author of Chapter 3, “Making

Deals in Congress,” in this report, not only for the suggestion of the Clean Air Act as an example but also for the thought and most of the
wording in the following section.
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As an observer and a participant in that process, I can testify that there was very
little bargaining in the sense of “horse trading” in the Senate back room. The
discussions there were based on efforts by key leaders to find mutually acceptable
solutions that were right for them in accordance with [the] view that politicians
have much to gain by seeking common ground and sharing credit for measures
that are in their mutual interest to support.*

Compromise. The Clean Air Act provides many examples of compromise that aim at a
rough concept of fairness. Burnam (2010) again reported:

Senator John Breaux of Louisiana (who was involved in negotiations over the
toxic air emissions title) entered the negotiating room on Wednesday morning
and asked: “What’s going on?” Senator Mitchell explained that there was a dispute
between the two sides as to how many cities outside of California had to be out

of compliance with the ozone attainment standard in the year 2000 in order to
trigger the second stage of automobile tailpipe controls: “We say 10 and they

say 12,” Mitchell told Breaux. “Well,” Senator Breaux replied, “there has to be a
number between 10 and 12.7%

Bargaining to win. According to the account of Henry Waxman, a key player in the process,
successful negotiation with John Dingell, an opponent of tougher regulation, became possible
only after Waxman’s side had made a show of strength on a test vote in committee, forcing
Dingell to realize that he could not prevail on the issue:

For more than a decade, Dingell and I had battled ferociously over the Clean Air
Act, and we had often tried to get him to sit down and work out a deal. Dingell
never budged, and so neither did I, each of us believing that we would prevail
when matters came to a vote. Seeing that this was now unlikely to happen on the
issue so important to him, Dingell did what any good congressman would do, and
sat down to negotiate the best possible deal for his constituents. Two hours later,
we had settled on the outline of an agreement.*’

Mixing the elements. In 1986, then-Senator Timothy E. Wirth, Democrat from Colorado,
and Senator John Heinz, Republican from Pennsylvania—who had been friends since attending
the same preparatory school and playing on its basketball team together—realized while
attending a meeting sponsored by the Environmental Defense Fund (EDF) that although the two
of them “were both very interested in the environment...we weren’t paying enough attention to
the economic side.” They “got some money from the Carnegie Corporation,” a private foundation,
and hired a young Harvard economist, Rob Stavens, who had been the staff economist for the
EDF, to work with other economists and business leaders to develop a plan for an economically
sustainable approach to clean air (i.e., “Project 88”) aimed at the 1988 elections. The interest
of the two representatives in the facts was purely deliberative; they wanted to understand the

38 Burnam (2010, 318). It is possible that from the perspective of the industry, using the status quo as a benchmark, this was

not a partially integrative solution because they might have gained more by staying at the status quo. From the perspective of the lesser
normative standard of the best available alternative to a negotiated agreement, however, it probably was partially integrative. That is, with
President George H. W. Bush, a Republican, pushing for clean air improvements, their alternative to a negotiated agreement might have
been more draconian regulations.

39 Burnam (2010, 315-316).

40 ‘Waxman (2009, 98).
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situation better and worked together to do so. They believed that they already understood the
conflicts between their constituencies’ interests. As Wirth put it, “I was West, he was East. I was
clean coal, he was dirty coal. I was new power plants, he was old plants.”! They knew that fair
compromise would be required, and they looked as well for integrative solutions. It would be
difficult to disentangle the elements of deliberation, fully and partially integrative negotiation,
and fair compromise in this mix. Power was in no way absent from the process, as suggested

by the backgrounds of the protagonists, the importance of business interests, the role of private
foundations and public interest advocacy groups, and the dominating frame of the 1988 election.
At the same time, in the parts of the negotiation that these two conducted together, they seem to
have come close to being “completely open with one another; [with] total honesty, full disclosure,
no strategic posturing.”? Their official relationships as legislative representatives mandated
concern for the interests of their districts and for the good of the nation as a whole. In the
negotiation taken overall, the representatives’ roles were complex, changing subtly over time in
response to the demand for different elements in the mix. Even “bargaining in the sense of ‘horse
trading’” entered the picture when, as noted previously, Dingell agreed to negotiate the best deal
he could for his constituents once he realized that he would lose the vote.

As this example shows, interactions in negotiations may combine (1) purely deliberative
elements (offering considerations that others might accept on their merits); (2) fully integrative
elements (exploiting the different interests underneath the expressed demands or positions of
each party to find a creative solution that gives each what that party really wants with no need
for compromise on either side); (3) partially integrative elements (created by, e.g., expanding the
number of issues considered and trying to conduct trades on issues to which one party gives a
high priority and another a low priority); (4) compromises in instances of zero-sum conflict in
which the parties intend to act fairly; and (5) pure bargaining in instances of zero-sum conflict in
which the aim of each party is only to win.

The Neglect of Deliberative Negotiation

Citizens, political scientists, and (increasingly) lawmakers in Congress are likely to mistake

for pure bargaining the many dimensions of deliberative negotiation involved in successful
agreements. These mistakes have been mirrored in political theory. In 1962, in his first

major work, Habermas wrote scathingly of legislative action in the Weimar Republic that
“[cJompromise literally had to be haggled out, produced temporarily through pressure and
counterpressure and supported only through the unstable equilibrium of power constellations
between state apparatus and interest groups.” Such “bargaining,” he proclaimed, bore the mark of
its “origins in the market.” In 1988, Sunstein wrote similarly from the civic-republican tradition
that virtuous citizens “will attempt to design political institutions that promote discussion and
debate among the citizenry; they will be hostile to systems that promote lawmaking as ‘deals’

or bargains among self-interested private groups.™* In 1989, Cohen, writing from the Rawlsian
tradition, argued that public “collective decision-making ought to be different from bargaining,

41 Jane Mansbridge interview with Timothy E. Wirth, April 22, 2013.

42 This is Raiffa’s (1982) description of a “fully cooperative” negotiation, characteristic, for example, of “a happily married couple
or some fortunate business partners.”

43 Habermas ([1962]1989, 198).

44 Sunstein (1988, 1549); see also “[civic] republicans will be hostile to bargaining mechanisms in the political process and will

instead seek to ensure agreement among political participants” (1988, 1554).
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contracting, and other market-type interactions, both in its explicit attention to considerations
of the common advantage and in the ways that that attention helps to form the aims of the
participants.™

Each of these early deliberative theorists, from three different traditions, positioned
the normative goals of deliberation as antithetical to “bargaining.” As we have seen, in 1986
Elster, echoing much of the thought of his time, also positioned “arguing,” or deliberation, in
sharp contrast to “bargaining.” Although Habermas ([1992] 1996) later changed his stance on
bargaining, giving it more positive democratic status when the bargaining partners are equal,
at the time those three theorists drew easily on a publicly accepted denigration of “bargaining.”
They overlooked the democratic value of negotiation generally and deliberative negotiation in
particular.

Pure bargaining has generated most of the strongly negative connotations attached
to negotiation. Bargaining often includes threats, including the threat of exit, as a matter of
course. The standard use in one-shot bargaining of “strategic misrepresentation”—particularly
not revealing one’s reservation price—leads bargaining, or “haggling” as Habermas called
it, to border on the unethical. Some market-oriented writers on negotiation underscore this
interpretation. White (1980), among others, argued that negotiation is like a poker game: “To
conceal one’s true position, to mislead an opponent about one’s true settling point, is the essence
of negotiation.™® A handbook on business negotiation suggests that “An individual who confuses
private ethics with business morality does not make an effective negotiator. A negotiator must
learn to...subordinate his own personal sense of ethics to the prime purpose of securing the
best deal possible for the client.™ So too in legislatures: some legislators consider the use of
parliamentary procedure to put one’s opponents at a disadvantage, or to call a vote when one’s
opponents are absent, no more than savvy playing within the rules.

None of these practices that are characteristic of pure bargaining—threat, strategic
misrepresentation, and the strategic use of asymmetric information—meets the normative
criteria for deliberative negotiation that the negotiation be based on mutual justification
and respect and the search for fair terms of interaction and outcomes, all of which assume a
reasonable degree of openness and disclosure among the parties.*®* A commitment to these
practices also tends to overlook the practical value of deliberative negotiations. Repeated
interactions, for example, undermine the usefulness of purely strategic bargaining by making it
less likely that others will engage in future negotiations with those who have deceived them. Such
practices, therefore, are often inefficient. Ulbert and Risse’s (2005) cases confirm “the crucial

45 Cohen (1989, 17).

46 White (1980, 928). See also Carr (1968, 145), allowing “cunning deception” and “concealment.”

47 Beckmann (1977), quoted in Lax and Sebenius (1986, 146).

48 Such practices in the “pure-bargaining” phases of a negotiation might be considered democratically legitimate on the grounds

that all players have agreed, explicitly or tacitly, to specific forms of “role-morality” that are restricted to the rules of a specific “game.
Applbaum (1998, 123) argued to the contrary that if the “rules of the game” are invoked to justify a role-morality that permits what would
otherwise be morally prohibited, the game in question must meet certain stringent criteria, including that the rules must be “necessary

for the continued success and stability of the game as a mutually advantageous cooperative venture...[that] provides all its players positive
expected benefits” and “distributes benefits and burdens justly to its players” while imposing “no unjust externalities on those who are not
players”. In legislative negotiation, strategic misrepresentation in negotiation is unlikely to help create a mutually advantageous cooperative
venture. The best argument for allowing “sharp dealing” in legislative negotiation is that because it is not possible to monitor intent or pri-
vate knowledge, it may be better to accept openly, as part of the game, the behaviors that cannot be monitored, so that ethical individuals,
adopting a role-morality suitable to this specific arena, may have an even playing field with the unethical. When repeated interactions, as
is typical in legislatures, make such monitoring easier, there is no normative justification for strategic misrepresentation.
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role” in repeated interactions of the “credibility and truthfulness of speakers.” Particularly to
play the role of “knowledge broker,” a position that grants significant influence in a negotiation,
the speaker “must be perceived as honest and impartial.” Personal reputation or representing an
organization with a long history of dedication to a cause perceived to be in the common good
can also anchor a speaker’s credibility. The incentive structures created by repeated interaction
reduce the likelihood of most instances of manipulation, deceit, and even the strategic use of
asymmetric information.

It is worth underscoring that we are not equating “private” or “market” transactions
with any of the categories in Table 5.1. Market transactions can include all of these categories,
as can legislative negotiations. Many early normative analyses drew a dichotomy between
“deliberation” and “bargaining” that equated “bargaining” (or what we call “pure bargaining”)
with the “market.” The negotiation literature in business and law may have reinforced this
equation. The equation originally took root because the purest bargains typically are one-shot
interactions among parties who need not be concerned with any of the deliberative virtues, and
such interactions are likely to take place more in the market than in a legislature with repeated
interactions. Market transactions also typically do not involve attentiveness to broad, public,
or common goods but instead only to the goods internal to the transaction. Nevertheless, even
in the market realm, many transactions may have deliberative elements—if only because both
parties may have an interest in obtaining better purchase on a particular factual situation.
Repeated market transactions also usually carry elements of reputation, trust, and fairness, often
backed by the regulative norms and institutions that underwrite markets. For our purposes,
the worst effect of this equation is to “tar” legislative negotiation, which frequently takes the
form of deliberative negotiation, with the one-shot bargaining brush. The implicit or explicit
condemnation of negotiation and compromise deflects attention from the importance for
democratic action of deliberative negotiation.

Negotiation also classically entails opprobrium because in the market and also in the
legislature, it is often based in self-interest or, more commonly, the self-interests of constituents.
Equally important, negotiations are seen as deriving from conflicting interests that undermine
or even corrupt the common good. Self-interest has recently been rehabilitated as an important
input to democratic processes.’® Moreover, although sometimes negotiations that end in
compromise do reflect failures to find common interests, thereby representing a second-best
outcome, such failure can occur only when common interests exist and could be found. In all
other cases, including most of the difficult cases in politics, participants will not get everything
they want from the political process. A negotiated compromise may be second best but good
enough. Because conflicting interests are an ineradicable part of political life in a pluralistic
society, negotiation and compromise are essential features of political systems that maximize
democratic goods.”

The concept of compromise attracts condemnation for another reason. In most of the
world, the term compromise carries the connotation that one who compromises is “unprincipled”
and thus morally suspect, as in the French phrase, “to put in compromise” (mettre en

49 Ulbert and Risse (2005, 359).
50 Mansbridge et al. (2010).
51 See, e.g., Gutmann and Thompson (2012, ch. 2).
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compromis).” This connotation of compromising one’s principles in turn derives in part from
the assumption that certain goods—moral principles in particular—should never be bargained
or compromised. Although this judgment is sometimes right, the general and familiar point
made by Schumpeter ([1942] 1962) and others that ideals and ideological interests cannot be
compromised is wrong. Gutmann and Thompson (1996) pointed out that compromises can

be wrought in which each party respects the other’s deepest moral values, and that successful

compromises can include mutual principled gains even when parties hold opposing principles.

Some of the most important legislative compromises are unattractive not only because
they involve sacrificing principle but also because they combine conflicting principles. In the
United States, the Comprehensive Immigration Act of 2007, a compromise that had strong
bipartisan support but ultimately failed, illustrates the disorderly nature of classic compromises.
It combined a form of amnesty (which in the view of conservatives violated a principle of
retributive justice) and a form of discrimination against illegal immigrants (which in the view
of liberals violated distributive justice). Senator Arlen Specter, Republican of Pennsylvania, who
spoke passionately in favor of the compromise, acknowledged the problem: “[T]his amendment
was characterized by the Senator from New Mexico as the politics of compromise. Well,
that might sound bad, but that happens to be the reality of what goes on in the Senate all the
time. It goes on in all political bodies... [T]here is nothing inappropriate about the politics of
compromise. That means we sacrifice the better for the good.”*

On the issue of abortion, for example—an issue long thought to be resistant to
compromise—proponents on each side can make concessions that respect both the claim that
even an embryo has elements of human life and the claim that bringing an unwanted child
into the world is a tragedy. Opponents have found that they can agree about the desirability of
reducing unwanted pregnancies, particularly among teenagers. In cases such as these, talking
together helps parties not only to investigate their own commitments and convey them to
others but also to test whether they might discover possible agreements on some commitments
and make concessions on others, such that they could craft solutions that might partially
integrate what seemed to be absolutely irreconcilable differences. Ideological as well as material
oppositions sometimes are fully incompatible. However, it takes argument (or deliberation) and
often the attempt at negotiation to find this out.

Negotiation-Facilitating Institutions and Practices

If deadlock undermines democracy and deliberative negotiation supports it, why don’t we

have more deliberative negotiation? Deliberative negotiation is resisted not only because its
distinctive values are misunderstood but also because some of the practices that make it possible
can actually conflict with democratic norms. Although there are many kinds of reforms that
would enhance conditions favorable to deliberative negotiations—nonpartisan primaries or

52 Fumurescu (2013) compared the relatively neutral or even positive use of the word in Great Britain and the United States to
the usually pejorative use of the term in French, which often occurs in the phrase “mettre en compromis.” The difference from France
may arise from the normative and practical grounding in contracts of the British “nation of shopkeepers” and the American “commercial
republic”

53 Gutmann and Thompson (1996, 2012, 73-85). For a somewhat different position also arguing for the possibility of compromise
on principle, see Richardson (2002).
54 Congressional Record 153 (June 6, 2007), S7099. For a discussion, see Gutmann and Thompson (2012, 92-98).
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independent electoral district commissions, for example—we focus on three practices that are
effective and can conflict with democratic norms: the repeated interaction promoted by long
incumbencies, closed-door negotiations, and provision of side payments for the constituency

of a specific member of Congress. All facilitate deliberative negotiation, but all have significant
normative tradeofls. In the following discussion, we suggest circumstances in which the costs in
these tradeofts are reduced or even become nonexistent.

One general circumstance likely to minimize the tradeoffs between democratic norms
and the three negotiation-supporting institutions discussed here is that of a relatively uncorrupt
polity, in the sense of both illegal corruption and more pervasive institutional corruption,
such as that caused by massive inequalities in campaign funding.”” The more corrupt the
polity, the higher are the costs of the “cozy” relationships created by repeated interaction and
the opportunities for self-dealing (or privileged-constituency dealing) afforded by closed-
door sessions and the provision of side payments. Relatively uncorrupt polities allow political
representatives to engage more freely in deliberative negotiations for the public good.

A major challenge confronting all efforts to facilitate legislative negotiation is the rise of
the permanent campaign.’® Campaigns are zero-sum contests, not occasions for negotiation,
even less for deliberative negotiation. Elections are not intended to produce win-win solutions.
The attitudes and practices of campaigns are not conducive to the negotiation necessary
for governing. As campaigning increasingly intrudes into governing, negotiations become
increasingly difficult. Representatives have their minds set on winning the next election more
than on reaching constructive agreements. The practices we discuss here, if properly structured,
can help representatives stay focused on governing. Long-term relationships, closed-door
deliberations, and side payments that smooth collegial cooperation can be seen as ways of
enabling legislators to concentrate their minds on governing. We focus on these three only as
examples of facilitating mechanisms that raise normative questions, hoping that the examples
will spur further research into the institutional and normative frameworks conducive to
deliberative negotiation.

Repeated Interaction

Many negotiation theorists, as well as many active and former elected representatives, stress the
importance of long-term repeated interactions, in which opposing parties can get to know one
another personally, particularly in contexts separate from those involving the issues on which
they are opposed. Such relationships are especially important in legislative bodies. As Gutmann
and Thompson (2012) wrote:

When adversaries know each other well, they are far more likely to recognize
whether the other side’s refusal to compromise on a principle is a negotiating tactic
or a real political constraint. They are less likely to act as players in the classic
bargaining game who hold out for their maximum individual payoff, producing an
outcome that makes both sides worse off. In longer-term relationships, legislators
have a better sense of their colleagues’ intentions, their trustworthiness, and the

55 See Thompson (1995) and Lessig (2012) for institutional corruption.
56 Gutmann and Thompson explicitly connect the permanent campaign to the difficulty of negotiating compromises (2012, 3-5,
160-167). On the permanent campaign, see also Ornstein and Mann (2000) and King (1997).
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political constraints they are facing—and their colleagues know that they do. They
are repeat players. That enables all to make more confident judgments about when
to compromise and when not to.”’

When repeated interactions involve working together on a common problem, they are
particularly likely to increase the mutual respect and understanding that support deliberative
negotiation.”®

The solution of repeated interaction among representatives implicitly endorses long
incumbencies. Yet long incumbencies often involve relatively uncontested elections, and the
democratic accountability of representatives to their constituents is often thought to require
genuinely contested elections. Empirical indexes of democracy often count relatively uncontested
elections as a clear indicator of lack of democracy. The normative tension between the benefits of
long incumbencies and the benefits of contest reflects to some degree the tension between action
(deriving from negotiation) and resistance (deriving from suspicion of long incumbencies and the
potentially corrupt or “shirking” motives of representatives). An increasingly disillusioned public
in the United States increasingly demands term limits, short incumbencies, and a tight tether to
public opinion. These demands are often (although not always) bad for negotiation.

We ask, then, what types of circumstances support repeated interactions in ways that are
consistent with democratic norms? We are especially concerned with the norm of control of
representatives by those who elect them, a key mechanism through which inclusions become
effective in representative democracies. Although a full theory of these circumstances is
beyond the scope of this chapter, we believe that long incumbencies are more or less acceptable
to the degree that the constituency is relatively informed and not manipulated, has potential
alternatives to the incumbent, and has the capacity to act on alternatives. To operationalize this
concept empirically, we might ask questions such as the following:

« Does the representative, by and large, promote policies and a broad political direction
that the majority of constituents approve?

« Do most constituents say they are relatively satisfied with their representative?
o Is the minority of constituents deeply unsatisfied with the representative?

o Are the existing media system, interest-group system, and party system (through
either an opposing party or internal-party dynamics) healthy, able to present
alternative policies, and able to publicize departures from citizen preferences or
interests?

o Are the citizens active in other forms of politics and therefore able to inform
themselves easily and take action skillfully if their current representative no longer
seems appropriate?

Although it may not be easy to ascertain the answers, we must ask these kinds of
questions before we treat high rates of incumbency as prima facie evidence of democratic
failure. The resulting judgment is a matter of degree. However, the underlying concept is not
complicated: these are the types of indicators that suggest that constituents can have enough

57 Gutmann and Thompson (2012, 170; see also 177-179, 200-209).
58 See Sherif et al. (1961) on the null effects of contact alone in undermining prejudice and mutual animosity, in contrast to the
dramatic effects on opposing groups of working together on a problem that will benefit both sides.
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warranted trust in their representatives to allow them to form long-standing relationships with
other representatives, without thereby breaking or somehow betraying their representative
relationships with constituents. Representatives should be able to use long-term relationships to
support deliberative negotiations on behalf of their constituents.

Closed-Door Interactions

Deliberative negotiation does not thrive, it seems, in highly public settings. Political
representatives and negotiation scholars agree that relatively private interactions behind closed
doors provide the moments, sheltered from publicity—particularly the constant monitoring

and oversight of intensely interested and well-organized interest groups or a sensation-seeking
press —in which opposing parties can share their perspectives freely and come to understand the
perspectives of others.”” As Ulbert and Risse (2005) noted:

[P]rivate in camera settings...such as the “confession talks” during European
Council summits allow actors to explore potential compromises, to seek out the
justifiability of their interests, and the like. These settings allow for arguing and
persuasion, because negotiators do not have to stick to their fixed preferences
behind closed doors and are allowed to “think out loud” about possible negotiating
solutions.®

Sheltering negotiations from publicity so they may be more productive has a long-standing
history. At the Federal Convention to design the new US Constitution, the sessions were closed
and secret. As James Madison said later, he did not believe that the delegates could have come
to agreement on the constitution if the proceedings had not been behind closed doors. In his
analysis, “Had the members committed themselves publicly at first, they would have afterwards
supposed consistency required them to maintain their ground, whereas by secret discussion no
man felt himself obliged to retain his opinions any longer than he was satisfied of their propriety

and truth, and was open to the force of argument.™"

Madison was right on being “open to the force of argument.” After comparing the
interactions in the US Federal Convention, which met behind closed doors, and the French
Assemblée Constituante, which met in public, Elster concluded: “Many of the debates at the
Federal Convention were indeed of high quality: remarkably free from cant and remarkably
grounded in rational argument. By contrast, the discussions in the public Assemblée

Constituante were heavily tainted by rhetoric, demagoguery, and overbidding.”

Today, the positive effects of closed-door interactions are just as clear. In the United States,
after the 1976 Government in the Sunshine Act opened committee meetings to the public, several
senators interviewed on the larger subject of the growing “individualism” in the Senate blamed

59 See Gutmann and Thompson (1996, 115-116), arguing that deliberative secrecy is a “justifiable way of encouraging better
discussion and fuller consideration of legislation....Legislators remain freer to change their minds about a Bill in response to continuing
discussions.” See also Chambers (2009) for the most extensive treatment of the issue to date.

60 Ulbert and Risse (2005, 40). See also Lewis (1998) and Wallace (2002).

61 Madison reported in an interview with Jared Sparks (1830), cited in United States Constitutional Convention (1937, 478),
quoted in Elster (2000, 386). See also Stasavage (2004, 688).

62 Elster (1995, 251, 244). Elster’s comments raised in shorthand a number of issues that we do not discuss here. We quote his

conclusion only to note his attribution of several positive attributes to the closed-door format and several negative attributes to the open-
door format.
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opening the committees to the public for part of the loss of their capacity to negotiate and their
former spirit of “political self-sacrifice™

Most senators seem to agree that [the recent changes in the rules] have made
negotiation and political self-sacrifice infinitely more difficult. Open meetings

are singled out most often. ... “There was an enormous give and take,” Pearson
[former Senator James B. Pearson, Republican from Kansas] says of the old closed-
door committee system. “People could change their minds—as a result of hard
bargaining and deliberation. But nobody wants to admit in public that he was
wrong.”®’

In their studies of the transcripts of parliamentary deliberation in Switzerland, Steiner and
colleagues (2004) found that indications of one representative’s listening to the others were far
more frequent in in-camera proceedings in the Swiss parliament than in proceedings that were
open to the public.®* In a study that compared publicly available and private lobbying letters to
governmental regulatory bodies, Naurin (2007) found more “self-regarding” justifications in the
letters available to the public, presumably because those letters might be seen by those whom
the letter-writers were representing. The paid consultants (i.e., lobbyists) that he interviewed
echoed this point, saying that a public audience encourages posturing through adopting
uncompromising positions and playing to one’s own constituents. As one consultant stated:

The leaders of these types of organizations [business and public interest groups]
have a fairly difficult task. On the one hand, they have to keep their own comrades
happy and 50 percent of their own group, maybe more, demand blood....If the
[head] of the organization is up for re-election six weeks later, his tone...may be
[even] sharper.®®

In studies of negotiations in the EU, Ulbert and Risse (2005) identified many instances in
which negotiators had agreed on controversial passages in papers drafted behind closed doors
because in that context, they were able to go beyond their instructions to explore possibilities
for compromise.®® As early as 1945, on the basis of many years of labor negotiations, the path-
breaking negotiation specialists Walton and McKersie concluded:

63 Ehrenhalt (1982, 2177-2178).
64 Steiner et al. (2004).
65 Naurin (2007a, 222). In the same study, Naurin showed that when impartiality norms are relatively strong and the degree of

corruption is relatively low, there need be no tradeoft between secrecy and deals that are capable of withstanding public scrutiny. Through
the interviews with consultants and the discovery of private letters that later became publicly available, he found that business lobbyists
acting under closed-door conditions in their relationships with the European Commission had realized “that in order to promote their
interests they have to argue carefully with reference to public interests and ideals rather than bargain from self-interest” and that “the
industry lobbyists studied here sounded better, with respect to self-interest, behind closed doors than in public” due to constituency pres-
sure toward a self-interested stance in public settings (Naurin 2007b, 9, 8).
66 Ulbert and Risse (2005, 358). The Council of Ministers of the EU explicitly made this point in its rejoinder to the Court of First
Instance when The Guardian newspaper demanded access to their minutes:
The Council normally works through a process of negotiation and compromise, in the course of which its members freely express
their national preoccupations and positions. If agreement is to be reached, they will frequently be called upon to move from those
positions, perhaps to the extent of abandoning their national instructions on a particular point or points. This process, vital to the
adoption of Community legislation, would be compromised if delegations were constantly mindful of the fact that the positions they
were taking, as recorded in Council minutes, could at any time be made public through the granting of access to these documents,
independently of a positive Council decision (Council of the European Union 1994, cited in Stasavage [2004, 690-691]; emphasis in
original).
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[The parties] will not engage in problem-solving behavior unless the activity is
relatively safe. Both Party and Opponent need to be assured that if they freely

and openly acknowledge their problems, if they willingly explore any solution
proposed, and if they candidly discuss their own preferences, this information will
not somehow be used against them. [...] The use of transcripts or a stenographer
may inhibit exploratory and tentative discussions. Large galleries and disclosure to
outside persons have the same effect.®’

By now, the empirical evidence on the deliberative benefits of closed-door interactions
seems incontrovertible.®®

The problem is that closed-door, nontransparent interactions come with serious democratic
hazards. We discuss three: the general normative presumption for transparency, deriving perhaps
from a “right to know”; the problems that closed doors pose for accountability; and the practical
problems that closed doors pose for trust in society. We then suggest several criteria for judging
when nonpublic, closed-door meetings may be consistent with democratic norms.

The general presumption in favor of transparency in democracies stems from the
fundamental role of a citizen in “ruling.” To make good collective decisions, the citizen must
be informed. Citizens therefore may have a “right to know” all of the available information that
could inform their decision.® Yet the question remains open as to which kinds of knowledge
are necessary to support citizens’ rights and powers to judge their representatives and their
decisions.”” We distinguish between transparency in process, or public access to the details
of actual interactions, and transparency in rationale, or public access to the reasons for the
outcome.” If the rationale is genuine, in many cases it is all that citizens need to know to be
informed, allowing the process itself to remain behind closed doors. The practical problem is
that the rationale may not be genuine and often the only way that citizens can find out is to have
access to the process.

The problems that closed doors pose for accountability track those posed by the right to
know. Traditionally, the concept of accountability meant “giving an account”—that is, giving the
reasons for one’s actions. In a principal-agent relationship, in which a principal has contracted
with or has otherwise relied on an agent to act in the principal’s interest, the agent should be able
to give an account of any seeming deviation from those interests. More recently, accountability

67 Walton and McKersie (1965, 159), quoted in Naurin (2007a, 211). Adopting the concept of an “integrative” solution from
Follett, Walton and McKersie first created the distinction between “integrative” and “distributive” negotiation that we (along with many
others) use herein.

68 See, e.g., Groseclose and McCarty’s (2001, 114) conclusion from their data: “Although there may be benefits to ‘sunshine laws’
and other measures to make negotiations open, our results show that they may actually harm efficiency” See also Jacobsson and Vifell
(2003): “the more closed the forum, the more openness in the discussion,” cited in Stasavage (2004, 694); Chekel (2001) on deliberative
persuasion being more likely in “less politicized and more insulated in-camera settings,” cited ibid; and Stasavage (2004, 673) for evidence
that public posturing “can provoke a breakdown in bargaining that has a negative impact for all concerned.” See also Morgenthau (1950,
431), who commented, “It takes only common sense derived from daily experience to realize that it is impossible to negotiate in public
on anything in which parties other than the negotiators are interested,” cited in Peters (2013, 57). See Pedrini et al. (2013) for an in-depth
study of a closed-door session in the Swiss legislature demonstrating that in this context, compared to more public sessions, political ac-
tors were engaged in high-quality reasoning and creative problem-solving activities geared toward deep agreement and minority-favoring
outcomes. See Chambers (2004, 392) for a list of situations, such as juries, in which closed doors enhance the capacity for good delibera-
tion.

69 See also Stiglitz (1999) and Florini (2007). The recent right-to-information campaign in India had the slogan, “The right to
know is the right to live,” Singh (2007), referenced from Peters (2013).

70 See Thompson (1999), especially the section on “How much should the veil be lifted?”

71 For the distinction, see Mansbridge et al. (2010); see also Gutmann and Thompson (2012, 59-60).
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has come to mean the combination of monitoring and sanctioning, and monitoring requires
transparency for the events monitored. In representative democratic government, far more
transparency in process is expected today than at the US founding, when delegates at the Federal
Convention debated whether to require that roll-call votes be made public. In the early years of
the republic, closed-door sessions of Congress were frequent.”> Stasavage (2004, 671) reported
that “There is clear evidence from the United States and the UK that demands for transparency
appeared during periods of heightened fears that representatives were biased. In strong contrast,
during periods where fears of bias were less present, the public was more accepting of closed-door
sessions.

The most serious source of bias is the undue influence of powerful groups, combined with
the fear that any concessions to such groups will be obscured in the rationale later made public.
The instrumental use of transparency in process to identify and subsequently prevent such
influence must depend on the degree to which special interests have undue influence and the
degree to which transparency in process would reveal it. The considerable influence, for example,
of financial interests in the United States today often takes the form of persuading key actors that
the health of the economy depends on continuing support for or deregulation of such interests.
Transparency in process would reveal those actors making those arguments; however, under the
circumstances we specify, so would transparency in rationale.

The most normatively troubling set of issues and policy negotiations that benefit from
secrecy are those that are deeply controversial, divisive, or generally involve some difficult
and perhaps unpopular tradeoffs. For example, the conflicts played out in the Council of the
EU, which still operates more like a forum for international negotiation than a legislature in
a democratic polity, usually concern national interests at the sector level rather than general
political ideas.” The link between the negotiators in the Council and their constituents is based
on geography and nationality more than political ideology. Open debates in the Council would
not demonstrate conflict between, for example, liberals and conservatives, but rather between
Germans and Greeks or between Poles and Italians. An important reason why the Council has
refrained from having these open debates is the fear that such debates, conducted in terms of
“we” and “they,” would be divisive and would reduce rather than increase the legitimacy of the
EU in the view of Europeans. Ulbert and Risse (2005) thus suggested that for public discussions
to have the greatest constructive influence, some degree of impartiality among the public is
necessary. When these conditions do not hold, as when nationalism prevails, they believe there
is a good argument for negotiations to be held behind closed doors. If the EU Council were
to become more like a legislature over time, and were both members and citizens to come to
think of themselves at least in part as representing or as citizens of the whole union, they argue,
negotiations could become more public.”

The problem with respect to democratic norms is that citizens want not only their interests
to be represented but also their voices and, to some degree, their selves. If they are in fact

72 For the debates in the convention on public access to the representatives’ votes, see Madison Debates, August 10, 1787, http://
avalon.law.yale.edu/18th_century/debates_810.asp, retrieved November 15, 2013. We thank Gregory Koger for this reference. All of the
assemblies in the US states in the colonial period met in secret, and not until 1794 did the Senate vote to open its debates to the public.
In 1689, 1738, and 1771, the House of Commons debated whether to drop its long-standing ban on publishing its proceedings (Stasavage
2004, 685-686).

73 Thomson (2011).

74 Ulbert and Risse (2005, 359).
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nationalistic or hold positions on issues that are more extreme than those of the median voter,
they want those perspectives represented. The most politically active want their perspectives

not only represented but also fought for within the process itself. Transparency in process allows
these kinds of citizens to monitor their representatives to prevent them from compromising
their principles. Transparency in rationale is not sufficient to this end. Transparency in rationale
also usually will not meet the desire to have one’s voice reflected in the process unless that
rationale also presents the strongest or most strongly expressed arguments on all sides. In these
circumstances, regardless of the normative good or bad of holding extreme positions, closed-
door processes have the normative cost of undermining citizens’ powers to monitor the process
or hear their voices expressed in arguments.

In addition to the democratic goods of the right to know and accountability, transparency
in process has recently been advanced as a means to shore up citizen trust in government. Yet
transparency may not have this effect. Several studies find no effects of transparency on trust and
procedure acceptance.” In one recent study, transparency in process did not produce increments
of legitimacy significantly greater than transparency in rationale. The authors conclude that
“a relatively modest reform focusing on transparency in rationale—such as a reason-giving
requirement—may contribute to similar degrees of added legitimacy as more far-reaching
transparency in process measures. Decision makers may improve the legitimacy of the procedure
by simply outlining carefully afterward the reasons for the decisions taken behind closed
doors.””®

Given the normative problems posed by the right to know and accountability, we suggest
here four circumstances under which the closed-door sessions that facilitate deliberative
negotiation are more likely to be democratically acceptable.

First, it would be best if citizens themselves have the opportunity to deliberate about and
agree to negotiation privacy. Such a “second-order” or “meta” agreement would then legitimize
negotiating behind closed doors.”” This condition usually can be met in the case of decisions
about military operations and some other decisions affecting national security or the market
(e.g., the deliberations of the US Federal Reserve) but is difficult to meet in the case of ordinary
legislation. The more controversial the law, the more many citizens want to know about the
process that produced it. When citizens do not understand the reasons for closed-door sessions
and when the natural tendency is to want all available information, the requirement of citizen
agreement is difficult to meet. In a democracy, to the extent that a majority of citizens opposes
nontransparent processes, they are to that degree illegitimate.

Some proxies for actual agreement can support decisions by representatives to institute
closed-door negotiations. If there has been public debate on the question, transparency in
rationale may serve as a proxy for citizen agreement. In the presence of an active and informed
media and active opposition parties, tacit consent in the form of acquiescence to existing
nontransparent institutions might be taken as agreement. Retrospective ratification of the results

75 See Grimmelikhuijsen (2012), De Fine Licht (2011), and De Fine Licht et al. (2013). See also Bauhr and Grimes (2013) for a
correlational study.

76 De Fine Licht et al. (2013), citation omitted.

77 For “second-order publicity,” see Gutmann and Thompson (1996, 105) and Thompson (1999); for “meta-transparency; see

Neumann and Simma (2013). Both terms refer to making transparent the reasons for and scope of any intransparency.
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also might be considered a form of agreement to the process.”

Yet tacit and retrospective forms of agreement have their normative problems, particularly
within low-trust, highly polarized contexts. One possible solution might be to have the
records of confidential meetings made public at a later date. This solution may work well for
institutions such as the US Federal Reserve (“the Fed”), where access to the pros and cons of
possible decisions as they were being made would cause, if made public, considerable market
instability. As in the establishment of privacy in national-security matters, this reason for
privacy is unrelated to the quality of deliberation.”” Because the public has an interest in long-
term accountability and post facto transparency, in August 2012—under pressure for greater
publicity—the Fed began publishing unaudited quarterly reports. Also in response to a 2011
lawsuit, the Fed now must disclose the names of firms that it bailed out during the financial
crisis.

Situations in which publicity harms the quality of deliberation have a different structure:
negotiators need to worry about unguarded, expressive, informal speaking and trial proposals
that later might be taken in the strategic contexts of public debate as betrayals of principle
or selling-out constituents. Because public records last indefinitely, negotiators may need
commitments that delays in ex post transparency in process (as opposed to rationale) will last at
least the life of their political career. Otherwise, negotiators are likely to treat even closed-door
negotiations as if they were open-door, knowing that anything they say subsequently may be used
against them.

Second, closed-door negotiations have the fewest normative problems when constituents
have reason to trust their representatives. In a political system that suffers from widespread
public cynicism—itself in part the result of unjustified nontransparency in (for example)
campaign financing—individual representatives will have to work especially hard to gain the
trust of constituents. Some representatives, however, are in fact trustworthy. Their constituents
can believe with warrant that their representative is “like” them or can have other reasons, such
as reputation, for believing that their representative will act in their interests, even behind closed
doors.®® As with long incumbencies, this warranted trust is the best normative argument for
allowing closed-door negotiations. In this case, as with so many others, a society constructed
around high levels of trustworthiness and the resulting high degree of social trust can be
far more efficient, as well as more normatively attractive, than societies in which trust is less
warranted.”

A third condition that can help to reconcile closed-door negotiations with democratic
norms will be that the relevant interests are represented fairly in the negotiation. The exclusion of
the interests of affected parties from consideration, if not representation, is prima facie evidence
of an illegitimate process. Moreover, as Chambers (2004) stated, “On fundamental questions that
affect the broad public, the more secret and closed is the debate, the more important it is that all

78 See Gutmann and Thompson (1996, 115-117) on ratification as “a form of retrospective accountability for the process as well as
for the results,” responding to their own conclusion that secrecy is “not justified merely if it promotes deliberation on the merits of public
policy; citizens and their accountable representatives must also be able to deliberate about whether it does so” Chambers (2004) argued
that mere ratification does not involve citizens meaningfully enough in the deliberation to count as justification for a closed-door process.

79 See Peters (2013) for the distinction between the “intrinsic” reason for privacy that relates to the quality of deliberation and
other reasons, such as those for secrecy in the Fed and military security.

80 See Fearon (1999), Besley (2006), and Mansbridge (2009) on the “selection model” of representation.

81 Warren (1999).
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possible points of view are represented.”®

The fourth and final but also crucial condition is that the negotiators make public after the
negotiation the larger rationale for the outcome. It often should be sufficient for the democratic
norms of inclusion and acceptable agreement that the rationales for proposals or agreements
are public and transparent, rather than that every aspect of the process leading to agreement be
transparent.® Issues may emerge from affected publics, be negotiated behind closed doors by
representatives, and the resulting agreements presented to these same publics for deliberation and
ratification without every move, concession, and tradeoff of a hard-fought negotiation having to
be made public. However, the questions of why this agreement is a good deal, why this solution is
the right one, and what the overall public justification is for the result should be publicly argued
so that constituents may discuss that rationale and possibly engage in retrospective criticism
and sanctions.®* The rationale does not, in fact, have to reproduce the actual set of reasons that
motivated the negotiators, but it should express the best and most reasonable reasons for (and
against) the agreement that produces the legislation. The rationales conveyed to the citizens after
the negotiation therefore must convey enough information for the public to initiate or continue
informed and even passionate discussion of the issues on the basis of the most relevant evidence.
Ideally, representatives should provide reasons for their actions in a two-way process, engaging
with constituents or their interest-group representatives in a discussion of why they agreed to a
deal or a proposed deal. Because in practice two-way communication with constituents is highly
time-consuming, the publicity given an issue by public debates among elected representatives or
interest groups often may have to suffice.®

To summarize, we believe that there are two types of circumstances that reconcile closed-
door negotiations with democratic norms, as follows:

« Citizens have the opportunity to deliberate about the rationales for closed-door
negotiations.

o When citizens have, with warrant, high trust in their representatives, they
consequently have reason to trust them to negotiate behind closed doors.
In addition, to be consistent with democratic norms, closed-door negotiations should meet
the following two conditions:

o The interests of those affected (or potentially affected) should be effectively
represented in the negotiation.

» Negotiators must be transparent in their rationales for a decision, providing enough
information and reasoning that citizens can engage in informed debate and

judgment.
82 Chambers (2004, 397).
83 Kant’s own test was that “all actions affecting the rights of other human beings are wrong if their maxim is not compatible with
their being made public” ([1795]1970, 130; emphasis added).
84 See Lindstedt and Naurin 2010 on the importance of the information that could inform citizen deliberation “actually reaching
and being received by the public”
85 See Naurin (2013) for the distinction between “transparency” (i.e., making information available) and “publicity” (i.e., making

the public aware of the information). In the best conditions, a “two-step” process (Lazarsfeld et al. 1944, 151ff), in which public sources
make information available and more informed individuals publicize the relevant parts, would bring relevant information in understand-
able form to the public.
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Side Payments

Negotiation theorists often give the name “logrolling” to the trades made via side
payments in partially integrative negotiation.* The name, taken from legislative negotiation,
has an appropriately negative normative connotation in common parlance, although not in the
negotiation literature or even in some political science. Logrolling refers in the first instance to
vote trading, in which one legislator promises another to vote for that one’s project if the other
legislator votes for the first one’s project. Members can trade either costly projects or costly tax
reductions. Much logrolling involves “pork-barrel” projects that benefit primarily a particular
legislator’s constituents or a portion of them. This kind of trading would not be necessary if
either project could get a majority on its own. Each component of the logroll typically will
benefit only a relatively small group, at the expense of the taxpayers as a whole. In such cases, the
normative problem is that the benefits go to only some members of the population (i.e., “intense
benefits”) but are paid by all (i.e., “diffuse costs”).*” The outcome is ineflicient and, arguably,
against the general good. As Pennock wrote in 1970, logrolling regarding pork-barrel projects
“tends to result in overspending and it is discriminatory.”®® The problem from the perspective
of democratic norms is that those affected—the broader public—are excluded from the decision
making. It is likely that legislators calculate that they could not justify logrolls to the majority of
those affected by them. On average, it is unlikely that matters requiring logrolling will be in the
public interest, at least in the first instance.

Not all trading is logrolling in this sense. Trades may reflect differing intensities of
preference on an issue, which provide opportunities for normatively unobjectionable trades in
which low values are traded for high values, enabling partially integrative solutions that represent
improvements on the status quo for all interested parties. However, even when the trading
involves logrolling over pork-barrel items, the question as to whether trading is on balance
good or bad often depends on the kinds of items and the kinds of trades. In one kind of case, a
local project may be in the common good—the expansion of an airport that serves as a national
transportation hub, for example—but collective-action problems prevent members from voting
for them. That is, no representative outside that district may be willing to commit his or her
constituents to pay the costs of a project that would benefit them only in a diffuse or indirect way,
especially if it appears that they can free-ride on costs borne by other jurisdictions. In another
kind of case, the institutional structure of a polity creates veto points that, to be surmounted to
achieve democratic action, require side payments to those critically located at the veto points. In
such cases, even though each side payment lacks a democratic justification, together they may
be necessary to achieve broader goods. In this more difficult case, we need to judge which levels
of rent-seeking required by the institutional design of checks and balances must be collectively
borne to achieve a greater good. In a third kind of case—the “classic” logroll—side payments
are reciprocal, returning comparable goods to constituencies. In equally difficult cases, we must
balance the harms of expending public funds on projects that would not be voted by a majority
without the logroll against the goods of enhancing mutual cooperation in ways that the health of
the polity as a whole may require. Such judgments will be contingent on the circumstances.

86 “Logrolling is the act of making mutually beneficial trade-offs between the resources under consideration” (Thompson and
Hrebec 1996, 398).

87 Gutmann and Thompson (2012, 15-16).

88 Pennock (1970, 714).
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Although there is much to be said against side payments normatively—logrolling legislators
simply may be well-positioned rent-seekers for their constituents, for example—every textbook
on negotiation recommends expanding the issue area in negotiation to include side payments
of various sorts. Only through such an expansion can parties whose reservation stances
otherwise do not create a zone of possible agreement find packages that will benefit everyone. The
opposition to side payments arises primarily because they come at a cost to the taxpayer without
the scrutiny—legislative or judicial —necessary to ascertain that they are in fact justified as part
of agreements that improve on the status quo.*” There is also the problem that the side payments
sometimes end up rendering a policy incoherent or ineffective with respect to its originally
conceived purpose. This is because the cost of the side payments spreads resources too thinly or
the requirements of the side payments gut the logic of the policy or remove its teeth. Examples
include features of the US federal tax code and the banning of government price negotiation in
the Medicare drug benefit.

We need more work on the norms of side payments; however, at present, we can say
tentatively that side payments are more or less acceptable under the following circumstances:

o The side payments should be transparent.

o The side payments should survive cost-benefit scrutiny on the allocation itself; that is,
there must be an overall benefit to the collectivity served as measured against the cost
of providing that benefit.

o The rationale of the benefit provided by the side payment should be justifiable to those
affected (e.g., taxpayers) who were not involved in the trade. That is, there should be
transparency in rationale.

o The side payments must be needed to negotiate an agreement.

o The side payments must be elements of a fair compromise or partially integrative
solution.

Conclusion

Democracy is, first and foremost, about the rule of the people. The American political system,
however, was designed, first and foremost, to avoid tyranny, largely through the institutional
device of separated powers. In consequence, the system empowers multiple actors to prevent
collective action even when most of the people prefer a collective act and most would benefit.
To the extent that the American political system empowers the people to rule through its most
representative branch, Congress, it does so because the people’s elected representatives negotiate
across their many potential veto points with the aim of reaching agreement. To succeed in this
goal, they must negotiate in ways that enable them to mutually discover common interests,
overlapping interests, convergent interests, and fair agreements. That is, they need to engage in
deliberative negotiation.

Our goal in this chapter is to develop the concept of deliberative negotiation, mindful not
only of the harms of deadlock to democracy but also of the great extent to which the American
political system depends on this class of agreement-seeking procedures to produce democratic
results. We clarify the concept with this context in mind. We also seek to identify features
of institutions that support deliberative negotiation. We focus on three of these—repeated

89 Cf. the British system of members’ Private Bills.
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interactions, closed-door interactions, and side payments —largely because they raise important
normative issues in a democracy. We hope our analysis complements the chapters contributed
by the other working groups of the Task Force on Negotiating Agreement in Politics, and

that together they inspire a new generation of research, public discussion, and innovation on
negotiating agreement in politics.
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Conditions for Successful Negotiation:
Lessons from Europe

Cathie Jo Martin

with John Ferejohn, Torben Iversen, Alan Jacobs, Julia Lynch, Andrew Moravcsik, Kimberly Morgan,
Christine Reh, and Cornelia Woll*

Introduction

The American legislative process today seems incapable of solving a variety of vexing collective
problems, which often require the payment of short- and medium-term costs for long-term gains.
We are burdening our children with a lifetime of public debt because we cannot meet our current
collective financial obligations. We face a future of water in all the wrong places, with likely
shortages of potable drinking water even while rising seas destroy our coastal communities.

Our education system is largely failing the 25% of America’s children who live in poverty, yet a
shortage of skilled workers continues to bedevil employers.

Our contemporary legislative failures to negotiate policy solutions present something of
a mystery, when compared to past Congressional performance and the practices of
other advanced democracies. The United States once was viewed as a land of broad consensus
and pragmatic politics, in which sharp ideological differences were largely absent from our
classless society. Although our separated powers doctrine may contribute to constraints against
Congressional action, many countries have severe institutional hurtles to easy majoritarian rule,
yet still produce political deals. Americans pride themselves on their community spirit, civic
engagement and dynamic society, yet we are handicapped by our national political institutions,
which often—but not always—stifle the popular desire for political reforms.

This chapter explores how political actors in other countries find the means to engage
in deliberative negotiations that produce agreements on collectively beneficial policy solutions
and, thereby, explains the enormous disconnects between foreign and domestic experiences,
and past and present practices in the United States. We briefly review obstacles to deliberative
negotiation and the production of collective goods, such as negotiation myopia and distributional
conflicts. We then consider how rules and institutions for collective political engagement—
that is, the practices governing how people come together to negotiate political deals—help to
overcome these obstacles and to shape actors’ incentives for cooperation. We analyze particularly
the positive effects on negotiation of a careful incorporation of technical expertise, repeated

* In addition to the members of the task force listed above, I wish to thank for their very thoughtful comments on
this line of analysis Jane Mansbridge, Daniel Carpenter, Richard Deeg, Fredrik Engelstad, Chase Foster, Peter Hall, Alexander
Hertel-Fernandez, Christine Trampusch, Jonathan Zeitlin, and participants in seminars at the Council for European Studies,
Harvard University Center for European Studies, Oslo University, and Society for the Advancement of Socio-Economics.
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interactions, penalty defaults, and relative autonomy in private meetings. These distinctive rules
of collective engagement not only help parties reach agreement but also, when combined with
broadening the scope of representation, can have positive impacts on patterns of democratic
struggle.

Some countries rely more extensively on cooperation, compromise, and negotiating to
agreement in their daily practice of politics because their political institutions incorporate
these rules of collective engagement as a matter of course. For example, proportional electoral
systems with multiple parties produce greater incentives for cooperation than winner-take-all,
majoritarian systems because coalitions of parties to form governments require negotiation and
cooperation. The macro-corporatist organization of societal interests also fosters cooperative
capacities more than pluralist systems of interest intermediation because macro-corporatism
routinely brings together business and labor groups to deliberate policy problems (Martin and
Swank 2008, 2012). Thus, these countries have greater needs for cooperation that make them
organize and greater capacities for deliberative negotiations to meet these needs (Lijphart 2012).

Even countries that lack coordinating institutions may adopt rules of collective engagement
that are conducive to negotiation; and this adoption may alter the logic of how interests come
together to solve their political problems, to engage in deliberative negotiations and to produce
compromises that previously seemed beyond their capacities. Although countries develop
certain characteristic styles of collective decision making with varying potential for successful
negotiation, these styles are far from immutable because institutional effects are neither
completely deterministic nor constant. Deliberative negotiation may become more possible
with the adoption of certain rules of engagement, just as stalemate periodically may develop
even when countries normally rely on high levels of deliberative negotiation. This is why policy-
making processes sometimes surprise us, and these rules of engagement may offer inspiration for
expanding the political openings for negotiated reforms.

Negotiation is not the cure-all for all conflicts: distributive battles and conflicting interests
may drive an immutable wedge between parties, destroying any zone of possible agreement.
Significant redistribution to redress fundamental inequities is unlikely to appeal to elites who
benefited from the unequal distribution of resources. The class injustices that fueled the French
Revolution were unlikely to have been negotiated away. Another problem with negotiation as a
decision-making mechanism is that negotiating partners may hold strongly opposing beliefs,
competing conceptions of equality and justice, and different cognitive assessments of problems
and viable solutions. Battles over the right to an abortion reflect fundamentally different
worldviews about issues ranging from the origins of life to the appropriate role of women in the
workforce. These deeply held ideological convictions may be more difficult to negotiate than less
value-laden, economic claims.'

Politics is a two-level game, with representatives first negotiating with one another and
then with their own multiple constituencies. In this process, the legislators might well endorse
agreements that benefit their core constituents while leaving less powerful groups “out in the
cold” (Page and Jacobs 2009). Certainly, any set of institutions that promotes deliberative
negotiation must also build in safeguards against its abuses. Yet the negotiating practices of

1 (Luker 1984. See also the discussion of abortion in Chapter 5 in this report).
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representatives also may have a positive impact on collective social identities: citizens who
discern their representatives as engaging in deliberative negotiations may become more trusting
of government and better able to perceive their commonalities of interest. As Chapter 5 discusses,
thoughtful action based on public support tends to produce legitimacy. Thus, our work is driven
by a normative ambition: to use our knowledge about the impacts of institutions and procedural
rules on negotiation to improve politics in the real world.

Negotiation Myopia and Problems of Collective Action

Deliberative negotiations within government are both necessary and difficult to achieve because
of the nature of collective (or free-access) goods, which offer benefits to individuals that are not
related to their contribution to the costs of the goods (Ostrom 1990). When collective goods
impose concentrated costs on a subset of producer interests but offer only diffuse benefits to
citizens, those issues are often subject to political capture by those producer interests (Lowi
1964). Policies with strong distributive consequences are thus more difficult to pass than policies
in which the zero-sum character of the distribution is more muted. The problems of producing a
collective good become magnified when the good in question will not materialize until sometime
in the future. Whereas it is relatively easy to pass legislation when one realizes the benefits of a
collective good in the short term but pays for those goods in the long term, other issues such as
pension reform require short- or medium-term contributions for long-term gains and are more
difficult to address (Jacobs 2011).

Deliberative negotiations also are constrained because the human brain falls prey to several
forms of negotiation myopia, a constellation of nearsighted cognitive, psychological, and strategic
mistakes that stand in the way of achieving agreement (see Chapter 3 for a detailed discussion of
these forms of myopia). The forms of myopia that seduce us into suboptimal deals fall into several
categories, related to our perspective of self in relation to other, the scope of our goals, and our
capacities to grasp longer and more complex periods of time. One type of myopia, self-serving
bias, distorts our perspective of self in relation to others and stems from our tendency to interpret
events from a vantage that places us in a good light, relies on our own selective memories, and
holds our beliefs to be objective truths. This impulse is exacerbated by information asymmetry
and the difficulties of perspective taking. Yet, this myopic self-focus may blind us to the
perspectives of others, some of which may point to action benefiting a larger group of interests,
often at minor discomfort to ourselves.

A second type of myopia narrows the scope of our goals; for example, a fixed-pie bias makes
us focus on claiming value rather than creating value and worry more about the redistributive
allocation of benefits rather than the expansion of the desired outcome. In a classic sibling-
rivalry problem, the zero-sum competition for benefits leads the parties to forget that together
they may bring in new issues, “expand the pie,” maximize shared interests, and jointly achieve
more of their desired ends. Scholars demonstrate in laboratory settings that most people express
an irrational loss aversion: that is, even when the expected gain is greater than a possible loss,
participants are unwilling to risk losing ground. The impulse for reactive devaluation also leads
people to mistake their interests in negotiation and make faulty inferences about the motives of
the other party. When offered a unilateral deal, they tend to discount it and try to bargain up,
and a concession offered frequently is valued less than a concession withheld.
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Third, we may suffer from a time myopia that diminishes our capacities for long-term
thinking, our material incentives for “saving for a rainy day,” and our abilities to consider second
and third-order effects. Public-policy costs and benefits often are structured to exacerbate the
problem because few want to make short-term investments in exchange for risky, long-term
rewards (Jacobs 2011, 52). Time myopia may reinforce the aversion of producer groups to bearing
short-term costs (concentrated on them) for long-term collective gain, and producer groups often
have disproportionate influence in legislative processes.

Rules of Engagement and Deliberative Negotiation

When the problems of reaching a political settlement are caused by negotiation myopia, the
adoption of certain collective rules of engagement may influence the preferences of political
actors and facilitate deliberative negotiation (see Chapter 5).> Particularly important are the use
of nonpartisan third-party experts (often in the form of fact-finding bodies), repeated interactions
among negotiators, penalty defaults, and private meetings for deliberations (balanced with some
transparency to ensure democratic accountability).’

First, procedural rules and norms that include a strong role for non-partisan third-party
experts may contribute to deliberative negotiation because the creation of an authoritative body
of expertise and evidence can discipline political debate and push it in a deliberative direction.
Countries’ “knowledge regimes” may include the use of fact-finding bodies, peer review, and
performance benchmarking against agreed indicators, and these tools can define problems and
solutions in more neutral, mutually acceptable terms (Campbell and Pedersen forthcoming;
Schmidt 2009; Blyth 2002). These bodies may be particularly helpful in moving the negotiating
partners beyond the ideological definition of issues along left-right cleavages.

The Italian pension reform in 1995 constitutes an instance in which the introduction
of new rules of engagement—including the introduction of greater technical expertise and
the threat of state action in response to nonaction by labor—altered the negotiation processes
between the state and societal actors and made possible a value-adding policy reform.
Italian politics is often marked by significant, distributive conflicts due to its corrupt and
“particularistic” parties, which attract constituents with narrowly focused material payments,
and its weak industrial relations organizations. The costly, unequal, and Byzantine Italian
pensions were one of the most problem-ridden systems in Europe, yet the Italian pension reform
implemented a set of painful changes and structural innovations that ameliorated many of the
long-term problems of the pension system. Crucially, government reformers made these changes
with the full support of and participation by the unions, which offered significant input to the
design of the reforms (Baccaro 2002).

A new technocratic government was able to pass the expansive pension reform by setting
up a dialogue with labor in which technical expertise was the object of exchange. In 1994, the

2 Deliberative negotiation is characterized by mutual justification, respect, and the search for fair terms of interaction and
outcomes. Such negotiations, parts of which are grounded in a mutual search for the common good, often enable participants to solve
creatively a problem with an integrative (or partially integrative) solution, in which both sides gain something of what they actually want,
or create a fair compromise.

3 Chapter 5 expands on the uses of these institutions and also on their normative pros and cons. It argues, for example, that
transparency in rationale (giving reasons for a policy) can often do the same positive work as transparency in process (allowing audiences
into the negotiating room) without the negative effects on deliberative negotiation.
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Berlusconi-led government attempted to impose unilateral pension cuts, but the prime minister
did not appear to be a trustworthy negotiating partner and the reforms were met with a general
strike by protesting workers. Berlusconi was forced to resign; however, the new government
under the leadership of Lamberto Dini offered a more trustworthy negotiating partner and acted
as a catalyst to organize institutional change. Dini began a dialogue with labor and, initially,
business to launch the pension reform, and he consulted with unions to develop fast-track
reform mechanisms. The reforms were not expected to be popular because they tightened the
links between contributions and benefits in a way that mimicked a funded plan and made early
retirement more difficult. But despite this resistance, government reformers made these changes
with the full support of and participation by the unions, which offered significant input to the
design of the reforms (Baccaro 2002). In the negotiations with labor, technical expertise played
a major role. Union leaders took a tentative reform plan to assemblies of workers within plants
and engaged in extensive explanation of the technical-rational needs for pension reform. When
given an opportunity to take a more proactive role, the unions struggled to overcome internal
divisions, adopted new processes of open deliberation, and set limits on amendments to the
reform proposal. Great efforts were made to explain the pension issues to the rank and file, and
workers were given the right to vote in a referendum on the pension reform, which augmented
the democratic legitimacy of the reform (Baccaro 2002, 419-422).

A second rule for collective engagement that is conducive to deliberative negotiation is to
bring together participants in repeated interactions. Repeated interactions among parties may
be built into institutions for long-term processes of cooperation; these help to build collective
understandings, make parties aware of one another’s perspectives, encourage a longer time
perspective, and create trust sufficient to support risky but collectively beneficial choices. Such
repeated interactions also promote honesty in communication and other trustworthy behaviors
because the participants anticipate punishment for dishonesty at future meetings.

Policy making within the European Union (EU) offers a compelling example of the use of
repeated interactions to improve negotiating capacities because governance and regulation have
expanded through a recursive process of framework rule making and revision. Framework goals
are set at the EU level and individual units are allowed considerable discretion in developing and
implementing the programs to achieve these goals; however, lower-level decision makers also
participate in reviewing, rethinking, and renegotiating practices. Thus, revision happens without
central steering, and these governance processes allow for the extension of regulation into
new issue areas and across the vastly different institutional terrains found among the national
members. Participants develop commonly agreed-on metrics or indicators for measuring
progress toward joint objectives; however, various permutations are possible, implementation
is decentralized, participants routinely compare their governing experiences, and actors
converge on those that best serve their purposes. The ongoing adjustment through a process of
deliberation, monitoring, and peer review of alternative experiences fosters the emergence of a
multiplicity of political best practices. Lacking the standard command-and-control, top-down
regulatory processes, this process of “experimentalist governance” also offers the necessary
flexibility to respond to the rapid changes and uncertainty characteristic of twenty-first-century
life (Sabel and Zeitlin 2010).* The “recursive processes” of decision making in experimentalist

4 Moravcsik suggests that the EU has an easier political mandate because many issues are preapproved by members’ domestic
legislatures and the supranational deliberations may proceed on a faster track. Countries delegate a small subset of issues to the EU, which
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governance led to a high level of consensus in European food-safety policies as repeated episodes
of deliberation helped to build consensus about common interests among actors in the foodstuffs
sector as well as mechanisms for meeting challenges to those interests (Joerges and Neyer 1997,
609).

Third, the provision by external agents of penalty defaults—which include
deadlines, threats of exclusion from the table, and other action-forcing rules (i.e., external
conditionalities)— also may facilitate positive negotiation processes and outcomes. These defaults
may work against the use of deceptive strategies and may be structured to distribute costs over
the medium term for long-run social benefits. Penalty defaults could simply produce a minimally
utility-enhancing deal; for example, actors might impose long-term costs for short-term benefits,
thereby benefiting all participants at the table but harming future generations and others not
represented in the negotiations. Yet, these defaults also might be structured to motivate processes
and decisions that are more other-regarding, pie-expanding, and long term. Penalty defaults
are not always successful; for example, the January 2013 “fiscal cliff” represented a classic effort
to force negotiating partners to come to a negotiated pact; yet, these efforts fell apart primarily
because the negotiators’ allegiance to their partisan allies and the strategic benefits of their
position trumped their desire to negotiate solutions. Pressing in the other direction, bodies such
as the European Commission can use their invitational discretion to punish noncooperative
behavior, although actors also can “forum-shop” to avoid the effects of that sanction (Woll 2008;
Carpenter 2001).

The threat of the consequences of nonaction worked in favor of an integrative solution
in the Canadian pension reform negotiated in the mid-1990s. Under the law, two thirds of the
provinces representing two thirds of Canada’s population would have to agree to any reform,
and the provinces had widely differing preferences over pension policy. Whereas Ontario was
most interested in keeping payroll taxes as low as possible, Quebec and other provinces could
be expected to fight to maintain benefits at current levels. Although stalemate appeared likely,
the costs of inaction were exceedingly high: if nothing were done, Canada’s aging population
would automatically force either a near-tripling of tax rates in the next few decades or deep cuts
in benefits. Because all provinces viewed this default outcome as unacceptable, they were willing
to accept a creative integrative solution: a reform that immediately doubled the payroll tax and
modestly trimmed benefits to build up a fund that would be professionally invested on private
markets. The earnings from the fund, in turn, would stabilize both tax and benefit rates over the
long run. Although this costly reform was not any stakeholder’s first choice, the unacceptable
costs of inaction helped create agreement on an inter-temporal solution that would expand the
long-term pie (Jacobs 2008).

Fourth, deliberative negotiation may be aided by procedural rules and norms that use
closed-door private meetings to offer protection from the media, give negotiators more leeway to
communicate freely, and enable participants to respond more positively to the communications

often excludes questions of redistribution and enjoys the near-unanimous approval of member countries’ heads of state. Moreover, the
issues of the EU are selected because they are linked to the common interests of the member states and, above all, the internal market,
whereas more contentious issues such as fiscal policy and redistributive policy are left largely to the member states (Moravcsik 2005). Sabel
and Zeitlin, however, suggest that many policy areas are potentially quite contentious—for example, environment, energy, telecommunica-
tions, finance, and data privacy. Moreover, distributive agenda items within the EU almost always have redistributive elements—agricul-
tural regulations and subsidies, for example—and many of the pressing concerns of the EU are rooted in cultural conflicts (e.g., immigra-
tion) that inspire strong emotional responses.
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of others. Closed-door protection from media glare and lobbyist pressures allows legislators to
trade public posturing for private deliberation, especially when the patterns of deliberation allow
for social-learning feedback. Although transparency often is defended as guaranteeing political
legitimacyj, it is not always the case. For example, gridlock in the American Congress has been
exacerbated by the “sunshine laws,” that opened up committee deliberation to the public, but
also to lobbyists and other special interests. Adding openness in this instance has not increased
legitimacy.

At the same time, transparency is also necessary to aspects of democratic decision making
such as legitimacy, and there may be a tension among diverse goals for successful negotiation
(see Chapter 5 in this report). Transparency is essential to “dynamic accountability” because it
greatly enhances the capacities of expert participants to make superior judgment calls, to explain
political decisions to the public, and to build support for these pacts over the long term (Sabel
and Zeitlin 2010). Moreover, although elite decision making may produce greater efficiency, it
also may contribute to a deficit of legitimacy when power shifts to undemocratic institutions,
such as the European Commission (Medrano 2003). The EU provides an example of tradeofts
among procedures to enhance successful negotiations. Macro institutions make negotiations
structurally somewhat easier because privacy is more readily assured on a number of levels. For
example, informal “trialogues” rely heavily on privacy, when the Council, European Parliament,
and Commission come together behind closed doors to engage in informal deliberations in
advance of formal political decision making (Reh 2012).

Cross-National Differences in the Needs and Capacities for Negotiation

Advanced industrial democracies face broadly similar challenges; yet, countries diverge
significantly in their capacities to negotiate major, sustainable social and economic reforms.
Some countries have stronger political institutional needs, as well as capacities for cooperation
and consensual negotiation, than other countries. We suggest that rules of engagement are
embedded in countries’ political institutions and contribute to their characteristic governing
styles. This section explores the impacts of political institutions on capacities for deliberative
negotiation and identifies clusters of national models according to their institutional needs and
capacities for negotiation. These insights locate the United States in comparative perspective and
explain why countries periodically act against type when they adopt rules of engagement that
deviate from their “politics as usual.”

Various political systems have different needs for consensual negotiation due to the size
of the majorities that are necessary to pass legislation and due to choices about whose interests
should rule. Governments in Europe have gravitated toward two models. Some countries adopt
the Westminster model, in which democratic polity is driven by the will of the majority of the
people through majoritarian rule. Other countries adopt the consensus model, in which efforts
are made to incorporate as many people as possible into a governing coalition. The choice of
majoritarian rule versus consensual rule reflects the constitutional design of government and
the number of “veto points,” which constitute the points at which actors have formal authority
to block legislative change. Consensus countries have a high number of veto points (due to the
horizontal or vertical dispersion of power within government) and require the inclusion of a
larger proportion of societal interests in the governing coalition. Majoritarian countries of the
Westminster type have a lower number of veto points; concentrate governmental authority in a
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strong, centralized executive controlled by a single body; and may pass legislation with simple
majorities (Lipjhart 2012).

For example, a presidential system with its separated powers has more veto points than a
parliamentary system because in the latter, the executive is chosen by and comes from the same
party as the parliament. Parliamentary systems constrain conflict between the executive and
legislative branches, and parliamentary leaders have recourse to “deadlock-breaking devices”
(i.e., votes of no confidence and new elections), which make it more difficult for special interests
to capture the policy-making process. In presidential systems, the legislature and the president
are elected independently (often bringing different parties to office) and they have separated
but overlapping powers, motivating actors in each branch to guard jealously their institutional
prerogatives (Stepan and Skach 1993, 18, 3; Shugart and Carey 1992; Linz 1990; Cox and
McCubbins 1997).

Federal systems of government also have more veto points than unitary systems
because formal authority is shared by actors at diverse levels. Compared to the majoritarian
governance model, federalism creates a “joint-decision trap” that may stop governmental action.
Government leaders at subnational levels have incentives to block policy reforms that have overall
advantageous but regionally uneven impacts, or to lobby for policies with sharply drawn winners
and losers. In contrast, majoritarian, unitary governance must reconcile the needs of a broader
spectrum of citizens and create more universalistic policy initiatives (Scharpf 1988).

Proponents of the majoritarian Westminster model believe that governments with a
higher number of veto points will be confronted with greater obstacles to policy reforms and
that negotiation is a second-best alternative to straightforward majority rule (Cutler 1980).
Proponents of the consensus model point to its positive impacts on democratic governance by
forcing parties to learn to negotiate, increasing the number of enduring policy compromises,
and ultimately enhancing the stability of governing systems. In this argument, placing many
veto points in the system privileges the public interest by reducing the chances that any special-
interest measure will make it through the battery of obstacles (Tsebelis 1995; Goodin 1996; Cox
and McCubbins 1997, 5-6).

We suggest that consensus-model countries not only have greater needs for negotiation,
they also have stronger capacities for negotiation because their governing institutions incorporate
rules of engagement that suppress negotiation myopia. Two institutions in particular endow
consensus-model countries with greater capacities for deliberative negotiation: proportional-
party systems and macro-corporatist institutions for interest intermediation.

First, multiparty systems with proportional-representation electoral rules foster greater
incentives and capacities for cooperation than two-party systems with majoritarian rule.
Multiparty systems with proportional electoral rules have a much higher coverage of specific
groups than two-party systems; therefore, significant class interests—for example, employers,
workers, and farmers—are likely to belong to a single party. Party identities are based on
ideological party platforms and reflect attention on common goals. They encourage repeated
interactions among their active members because they are dedicated to the interests of their
core constituents, do not poach voters from other parties, and do not constantly change their
positions to compete for the median voter. These parties also foster cooperation within their
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membership because they can make credible commitments to follow through on long-term policy
promises that serve as mandates for action.

Proportional systems also include greater incentives for cooperation among competing
parties because coalition governments are the norm in multiparty systems. Countries with
proportional representation utilize expert commissions of diverse interests to develop
multipartisan policy solutions and incorporate repeated interactions among parties within
successive coalition governments. The need to form a coalition to govern constitutes a mandate
for action. Because parties frequently cooperate through successive electoral cycles, public-policy
outcomes tend to be more stable and enduring than in majoritarian, two-party systems (Kitschelt
1999; Cusack et al. 2007; Boix 2003).°

In contrast, catch-all parties in two-party systems integrate varied constituency groups
under the partisan umbrella, and the major parties vie for the median voter; consequently, their
platforms frequently fluctuate and members feel less confidence in their political representation.
In two-party systems, even parties that fulfill promises to their members may be voted out of
office in the next election, and all gains may be lost in a system with little continuity across
governments (Downs 1957). Moreover, in contrast to the “programmatic” parties found in
multiparty systems, “particularistic” parties in majoritarian systems are more likely to distribute
policy benefits for patronage reasons; this process fragments benefits and erodes the legitimacy of
social policies (Lynch 2006).

Second, consensus-model countries have developed stronger societal organizations for
industrial-relations and interest-group representation than majoritarian countries: “pluralist”
interest-group and industrial-relations systems tend to be found in majoritarian countries,
whereas “corporatist” systems are found in consensus-model countries. The rules of engagement
found in consensus-model systems for industrial-relations and interest-group representation tend
to diminish negotiation myopia and enhance the capacities for deliberative negotiation. These
robust societal vehicles offer citizens input into policy making, help to overcome the many veto
points in these systems, and provide the political will for reform. The ideal types of pluralist and
corporatist systems differ in the nature of the groups representing the core economic actors, the
role of these groups in policy making, and the capacities of these groups for coordination and
deliberative negotiation.®

Corporatist industrial-relations systems organizing business and labor interests in
consensus-model countries are functionally specific (i.e., each group represents one segment
of the economy), are hierarchical (i.e., lower-level groups are members of a centralized peak

5 We note, however, that in presidential (as opposed to parliamentary) proportional systems such as those found in many Latin
American countries, parties can more easily engage in deadlock strategies (Cox and McCubbins 1997). Bellamy (2012, 447, 461) pointed
out that a party’s core constituents may view cooperation with competing parties as disloyal. Yet, it is possible that negotiations grounded
in a mutual search for value-creating outcomes might be viewed more favorably than shallow bargaining.

6 This bimodal view of nations—those with and without high levels of coordination—masks the fact that coordination can occur
at various levels of society. Coordination can transpire through largely private relations between industry-level associations and unions or
can entail a strong role for government in sustaining collective bargaining and interest intermediation through tripartite policy-making
channels (Martin and Thelen 2007; Swank et al. 2008; see also Hicks and Kenworthy 1998). Thus, we have elsewhere identified a third type
of industrial-relations system, “sectoral cooperation,” which entails coordination among firms and workers at a more intermediate level.
This may include cooperation across enterprises that is less national in focus and that evolves without direct, ongoing state participation
(Martin and Swank 2012). This form of coordination includes tightly coordinated connections among purchasers and suppliers, coopera-
tion among competing firms within the same industrial sector for training or for research and development, long-term relations between
firms and investors, teamwork-based production at the firm level, and intra-firm departments working in multidivisional project teams.
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association), and are given the formal authority to represent their members in policy-making
processes. The encompassing groups convene a broad range of interests, construct collective
identities among their members, and aggregate interests at a more universal level. The groups
have cognitive impacts on their members’ preferences because they educate their members

about political problems and their solutions, and more encompassing organizations tend

to draw their members’ attention to broader, longer-term collective benefits. Encompassing
organizations also reinforce norms of trust and social partnership. Peak associations negotiate
public policy in collective-bargaining forums and in tripartite commissions set up under the
auspices of ministries; consequently, many more political decisions are made in nonlegislative
channels than in the United States, where policies are typically made by Congress. In corporatist
systems, strong stakeholders give coherence to policy making and add to the society’s capacities
to overcome party fragmentation; moreover, firms and workers are bound to the decisions
negotiated by their groups (Streeck 1992, 265-284; Rothstein 2000; Katzenstein 1985; Crouch
1993; Hicks and Kenworthy 1998; Wilensky 1976; Visser and Hemerijck 1997; Martin and Swank
2004.)

In pluralist systems (e.g., the United States), firms and workers belong to multiple
groups, the groups are narrow in scope and overlap in function, and no single centralized
peak association aggregates the broad interests of members. These pluralist interest groups
tend to concentrate on the particularistic self-interests of their members, and both employers
and workers are more divided than in countries with encompassing associations to aggregate
interests.” General Motors may belong to the Automobile Manufacturers’ Association, the
National Association of Manufacturers, and the Chamber of Commerce, and although the auto
association has a more limited focus than the other two, all three of these groups do more or less
the same thing. Thus, pluralist groups tend to compete with one another for members, are highly
risk-adverse, and have a limited capacity to foster cooperation (Martin 2000).

Repeated interactions in the ongoing policy discussions among labor, business, and
government bureaucrats foster a shared understanding of policy problems and commonly
agreed-upon perceptions of technical solutions. Because these forums are outside of the
legislative process, they enjoy greater privacy; moreover, the threat of legislative action contingent
on the breakdown of negotiations among the social partners constitutes a penalty default with an
incentive for action. Repeated corporatist patterns of interaction create a positive-sum game for
business and labor in tripartite or collective-bargaining settings: because the groups foster a long-
term perspective and guarantee compliance, each side is more willing to take positions that will
benefit the broader economy. Interests that are organized in a more encompassing manner are
also more likely to demand long-term policy solutions because it is more difficult for any single
group to redistribute resources from other segments of society, and encompassing organizations
internalize long-run social problems. If the encompassing interest groups are concerned that the
long-term costs of not resolving a problem are sufficiently high, they may generate the political
will necessary for imposing short-term sacrifices to invest in long-term solutions for society. As a

7 This is not to say that business interests are a priori less diverse in countries with a high level of corporate organization; indeed,
significant material cleavages divide employers in all advanced, industrialized countries that are related to the firmys size, labor intensity
of the production process, exposure to foreign trade, skill level of the workers, and so forth (Gourevitch 1978; Kurth 1979). But the ag-
gregation at a higher level allows participants to find common ground more easily, for example, in accepting wage or income restraints

to achieve price stability or to create policies for skills-upgrading, human capital development, and solidarity (Streeck 1992; Visser and
Hemerijck 1997; Martin 2000).
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result of many of these mechanisms, countries with encompassing employers’ associations have
higher levels of spending on the welfare state, more positive views toward government, and a
greater willingness of citizens and interest groups to accept negotiated bargains favoring longer-
term, pie-expanding solutions (Martin and Swank 2004, 2012; Jacobs 2008).

The two institutions of political parties and societal organization highlighted herein are
related because different patterns of party competition influenced the emergence of corporatist
and pluralist systems of industrial relations at the dawn of the twentieth century. Employers
across industrialized countries sought similar national industrial-development policies,
labor-market coordination, and the right to self-regulation to compete more successfully in
international markets and to manage growing industrial unrest. However, politicians in two-
party and multiparty systems had different views about allowing stakeholders in business and
labor to negotiate public policies. Fearful of growing democratization, conservative party leaders
in countries with multiple parties helped to create strong, encompassing industrial-relations
institutions with expansive powers of self-regulation because the leaders feared that labor and
farmer parties might form parliamentary coalitions against them. They reasoned that their
business constituents could secure more favorable policy outcomes in direct negotiations with
workers than through legislative processes. In time, the resulting high levels of labor-market
coordination inspired stronger motives for successful negotiation between business and labor.
The mandates for action coming from the social partners also strengthened the politicians’
incentives for successful negotiation. In contrast, politicians in two-party systems jealously held
onto their prerogatives over policy making because they anticipated ongoing electoral contention.
As a consequence, employers and workers in two-party systems such as the United States had
much less access to policy-making negotiations than their European counterparts, and their
willingness to support risky, longer-term, pie-expanding negotiations decreased accordingly
(Martin and Swank 2008, 2012).

Institutional features of government create country clusters with somewhat distinctive
approaches to reaching political agreements. For example, Lijphart (1999, 2012) identified 10
separate dimensions that differentiate consensus and majoritarian models. We deviate slightly
from his rubric and suggest four clusters within the universe of democratic polities that vary on
two axes: (1) whether countries have proportional, multiparty systems or majoritarian, two-party
systems; and (2) whether countries have unitary or federal governments. Table 6.1 illustrates
these four clusters.

Table 6.1: Two Axes

Winner-Take-All Electoral [Proportional Electoral Rules
Rules
'L'ni(ary Government Cluster 1: Centralized Cluster 2: Centralized
Majoritarian Model Consensus Model
UK (prime minister) Nordic countries
Netherlands
[Federal Government Cluster 4: Decentralized Cluster 3: Decentralized
Majoritarian Model Consensus Model
US (presidential) Germany

Canada (prime minister)
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In the following discussion, we suggest that each country cluster has a characteristic
mode of democratic decision making and negotiation. Moreover, we demonstrate how the
adoption of somewhat different rules of engagement allows these countries to deviate from their
standard approaches to policy making and, in some cases, to engage in deliberative negotiation.
These meso-institutional procedural rules influence the institutional impacts on processes of
negotiation and alter the macro-institutional story of cross-national variation.

Cluster 1: The Centralized Majoritarian Model

The first cluster contains countries with majoritarian electoral institutions and unitary
governance. It is best represented by the United Kingdom—at least, before Tony Blair took
actions to decentralize policy-making authority. This cluster contains the fewest number of veto
points, and many political scientists celebrate the Westminster system as the most capable of
forming a government (Cutler 1980). We might expect to find the most limited use of deliberative
negotiation in these countries because centralized, majoritarian parties may simply take
unilateral action.

Yet, the capacities to arrive at policy decisions do not necessarily include the negotiation of
enduring agreements, and critics of this model suggest that whereas centralized authority may
produce rapid outcomes, the solutions must be not only rapid but also short-term and therefore
may suffer in both political legitimacy and staying power. Concentrated authority allows for
thinner societal coalitions, ironically, and the ease of passage may diminish the legitimacy of the
outcome. Majoritarian catch-all parties also bring together varied constituencies, compete for the
median voter, have fluctuating platforms, and inspire less confidence among their constituents
(Kitschelt 1999; Cusack et al. 2007; Boix 2003). Moreover, in countries with few veto points,
authority is concentrated in the hands of a few actors, such as the prime minister and his or
her cabinet, and these actors may use their concentrated authority to benefit the social groups
with whom they have the strongest linkages. Thus, reducing the number of veto points does
not necessarily insulate politicians from social pressures; rather, centralization may reward a
somewhat different set of pressures. Yet, centralized authority may be useful in policy arenas in
which direct losses must be imposed on everyone to provide goods to future generations.

Despite the capacity for imposing top-down solutions in such systems, one still finds
examples of (at least thin) negotiation in this quadrant, in that the implementation of reform
may require the participation of a broad set of social actors, and negotiation may be a mechanism
for building support for compliance. For example, with its centralized government and mixed
use of both proportional and winner-take-all voting, France frequently engages in top-down
majoritarian rule. Yet, in 1993, the French state was compelled to negotiate with labor to reform
the pension system. French workers are weakly organized and do not have a history of corporatist
negotiations; however, they were too strong electorally to be ignored during the pension debate.
In this instance, the French state sought to create a more consensual policy-making process by
repeatedly meeting with labor leaders in nonconfrontational settings and by building in labor
demands in its draft proposal (Natali and Rhodes 2004).

Irish efforts to construct quasi-corporatist relations among the social partners provide an
example of how a majoritarian country might adopt repeated interactions to alter the negotiating
framework. In the 1980s, Ireland developed rather loose institutions for social partnership,
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what Hardiman (2006) called “flexible network governance” to govern more effectively the
welfare state, industrial relations, and demands on human-capital growth prompted by
expanding international competition. These structures were voluntary, overlapping, and fluid;
in these ways, they differed from the formal structures for interest intermediation found in
the macro-corporatist countries. Yet, these arrangements, taking their inspiration from across
the North Sea, set up repeated interactions among participants across time and policy areas

to use “competitive corporatism” to enhance international economic advantage and expand
human-capital investment (Hardiman 2006). For some time, these networks fostered a shared
understanding of policy problems and priorities, and they built support for governmental
legislative proposals. At their most influential, these networks helped people become aware of
their joint interests and brought diverse agendas into alignment. However, even in their heyday,
their ultimate impact on pay and related nonwage benefits outcomes remained disappointing,
and the system essentially disintegrated after the 2008 global financial crisis (Hardiman 2010).

Cluster 2: The Centralized Consensus Model

A second cluster of countries combines proportional, multiparty systems with unitary governing
institutions and is epitomized by the Nordic countries.® Although the unitary distribution

of power might accord political leaders the capacity to impose decisions, the proportional-
representation electoral systems produce many parties, and (except in Sweden) one party

rarely gains a sufficient majority to rule alone. These systems need coalitions, and coalition
governments need extensive consensual negotiations. Fortunately, these countries also have
strong capacities for producing national accords that extend across the economy. Their capacities
derive to some extent from the incorporation of rules of engagement that nurture deliberative
negotiation.

An expansive role for technical experts constitutes a staple of policy making in consensual
regimes: these countries routinely set up special commissions to investigate social and economic
problems, and these commissions often pave the way for pie-expanding, long-term, and other-
regarding policy reforms. In the Netherlands, a 1989 expert report on women’s employment
served to awaken the country to the desperate need for expanded child-care facilities. It did
so by consolidating evidence that previously had not been presented so succinctly and thereby
changing the popular perception of the issue (Morgan 2006).

The countries in this quadrant also make use of repeated interactions and private meetings
in both their party and industrial-relations systems. The parties in the coalition governments
broker deals through successive electoral cycles, and these repeated interactions build the trust
needed to develop longer-term, value-creating solutions. Unitary governing structures prevent
significant variations at the local level and enable rulers to broker deals that extend across the
economic and political regions. The highly coordinated, corporatist industrial-relations systems

8 Although countries with unitary, proportional government institutions have greater incentives to engage in consensual
negotiations, this tendency breaks down when internal party rules and norms create particularistic rather than programmatic multiparty
systems. Thus, the culture of the political parties reflects both the electoral rules and the institutional rules unifying the diverse parts of the
party (Sorauf 1972). For example, Italian parties operate according to a clientelist rather than programmatic logic, which produces frag-
mented social and labor-market policies (Lynch 2006). There also is a danger in proportional systems that partners in coalition govern-
ments may have marginal political interests that swing the ideological content to the extremes; conservative religious parties have played
this role in Israel.
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in these countries contribute to their superior capacities for negotiation because the peak
employers’ associations and unions develop collective policy preferences among their members.
When organized into strong encompassing organizations, individual managers or workers from
diverse sectors can identify with those in other sectors, set a priority on shared concerns, and
possibly take action.

The case of Danish active labor market policy shows how repeated interactions in
private forums foster consensual policy making, as the various parties and social partners all
participated in negotiations leading to the far-reaching reforms. Denmark had high rates of
unemployment before other core European countries. The government proposed labor-market
and social reforms that would diverge radically from past policies by tightening and shortening
the eligibility for receiving passive income supports and, at the same time, greatly expanding
workforce training for the long-term unemployed. Although the reforms were motivated by ideas
on the left and the right—particularly in their neoliberal restrictions on assistance and social-
democratic investments in human capital—these happened with the full support of both unions
and employers’ associations (Martin and Swank 2012).

The reform process incorporated rules of engagement that contribute to deliberative
negotiation. Core ideas underlying the reforms were developed by two blue-ribbon committees
(i.e., the Zeuthen Commission for labor policy and the Social Commission for public assistance),
and representatives from the peak business and labor associations regularly participated in
these private forums for policy making. The bulk of the committees’ recommendations were
incorporated into subsequent law. Danish employers also recognized that negotiation-inspiring
rules of engagement brought them to favorable impressions of the reforms. Employers credited
their own regular participation in corporatist employers’ associations for helping them engage
with the active social programs. These forums provided information on the ways that training
of the unemployed could aid in workforce development, and the managers recognized that their
representative employers’ associations worked extensively to produce a realistic program that
would serve the pragmatic interests of firms in its implementation (Martin and Swank 2012).°

Cluster 3: The Decentralized Consensus Model

A third cluster of countries combines proportional electoral systems with a federal
distribution of governmental power. These countries should have the greatest number of veto
points and the highest need for negotiation to overcome the many competing locations of
policy authority. Countries in the decentralized-consensus model also have adopted rules
of engagement that nurture capacities for cooperation and coordination. Their proportional
parties and coordinated industrial-relations systems bring diverse actors together in repeated
interactions, which build shared conceptions of policy problems and solutions.

The main difference between centralized and decentralized consensus-model countries
is that nations with decentralized governmental power tend to produce fewer national-
level economic and social pacts that extend across the economy. In Germany, for example,

9 These insights into employers” positions on the program came from a study of 107 randomly selected firms in Great Britain
and Denmark. Membership in a Danish corporatist employers’ association was a significant determinant of a firm’s participation in the
voluntary, state-directed active labor market programs for the long-term unemployed; however, membership in a pluralist employers’ as-
sociation in Great Britain did nothing to enhance firms support for the welfare state (Martin 2004).
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the principle of “subsidiarity” requires that policy decisions be made at the lowest level of
government, creating regional disparities. Moreover, peak industrial-relations organizations are
weaker in these federal countries. The extensive, corporatist labor-market cooperation between
business and labor tends to happen at the sectoral level and often without significant engagement
with government; consequently, workers’ economic fortunes are more varied in these countries
than in Scandinavia (Busemeyer and Trampusch 2011; Hopner 2006; Martin and Thelen 2007;
Palier 2010).

Yet, the decentralization found in federal systems may also enhance opportunities for
negotiation, albeit at a lower level of government. Decentralizing governmental functions to
lower-level units allows political decisions to fit better with people’s preferences, which may
enhance the acceptance of longer-term, pie-expanding policy choices (Qian and Weingast
1997). Federalism also allows for lower units to act as laboratories of learning, and these
experiments may be subsequently picked up at the national level (Maioni 1998; Sabel and Zeitlin
2010). In Germany, local experiments often have “trickled up” to national solutions because
proportionality demands a high level of negotiation among diverse parties, and the Lander
(i-e., local governments) have considerable influence in national politics. Finally, although the
decentralization of authority may make it more difficult to obtain national-level agreements, the
agreements that do develop tend to be more enduring because they reflect more faithfully the
concerns of lower-level actors.

The German long-term-care reforms provide an excellent example of how federalism may
drive innovative policy solutions, particularly when issues that are difficult to resolve at the
central level can be resolved at the subnational level. The German Lander are directly represented
in national deliberations and enjoy a de facto veto power over legislation; in the case of long-
term care, this arrangement solved a burning social issue. When German people could not
afford long-term care, they went on social assistance that was funded by the Lander in a cost-
sharing scheme with the national government. The Lander began to feel the financial crisis of
long-term care and provided a proxy group to press for a legislative solution and to represent
the unorganized interests of future beneficiaries of the policy (Campbell and Morgan 2005). In a
similar experience, the Spanish healthcare system passed because regional leaders were allowed
to implement the reforms according to their own local preferences (Lynch 2006).

Cluster 4: The Decentralized Majoritarian Model

The final cluster of countries combines two-party, majoritarian rule (which reduces the need for
negotiation) with federalism (which fragments political authority). In the United States, which
figures in this cluster, the logic of majoritarian-party dominance is diminished by the separation
of executive and legislative powers. Divided government under a presidential system with a
bicameral legislature creates a greater need to negotiate; however, because the individual units
may be controlled with majority rule, the structure encourages the emergence of individual

and separate centers of power, institutional warfare, gridlock, dual government policies, and
unilateral action. The many veto points decrease policy coherence by forcing politicians to
accommodate a wider array of preferences, to use pork-barrel spending to attract diverse
constituents, and to cater to minority interests, thereby undermining a coherent policy-making
process (Cox and McCubbins 1997; Linz 1990). The recent US government shutdown illustrates
perfectly the dynamics producing stalemate within this cluster of countries.
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In the Westminster systems found in Cluster 1, party discipline is a virtue because it allows
political leaders to “gather their troops” in a united campaign to deliver their promised policy
agenda. Yet, in Cluster 4, party discipline can exacerbate the potential for stalemate because it
strengthens the capacity of individual centers of power to engage in institutional warfare. The
case of the United States illustrates the point. When political parties in the United States were
more diverse and less disciplined, they also included a greater share of legislators in the center
of the ideological spectrum. The overlaps between the parties expanded the space for both
“horse-trading” and deliberative negotiation among legislators. The American Congress was
then a more integrated, consensus-oriented institution, in which legislators developed “internal
careers” in the House or Senate that were guided by seniority and reputation. But the high
levels of negotiation that these patterns made possible broke down when the internal careers
and institutional norms were challenged by the opening of committees and other parts of the
institution to public scrutiny in the 1970s (Polsby 1980).

In this quadrant, federalism has had mixed impacts on the polities’ capacities for
deliberative negotiation. Under Canadian federalism, the provinces are loosely held together by
the national polity and have significant autonomy in experimenting with policy innovations in
areas such as pensions and healthcare (Maioni 1998). Policymaking at the federal level has also
provided a solution to national incapacities in the United States; however, this fragmentation of
political authority has also, at times, prompted a competition among subunits for business and a
“race to the bottom” to avoid overly taxing and regulating potential investors (Elazar 1972).

Countries in this quadrant also have weakly organized pluralist industrial-relations and
interest organizations. The United States, for example, has a great need for societal capacities of
consensual politics to overcome the many veto points associated with a presidential system and
federalism, but it has a low capacity among social groups to aid in building support for reforms
(Martin 2000).

Introducing different rules of engagement can make a difference in countries that are not
otherwise institutionally equipped for consensual negotiations. Even in the United States, for
example, legislators and private actors have been able to engage in higher levels of negotiation
under some circumstances. American legislators have frequently turned to penalty defaults
because the multiple veto points in the system construct such high barriers to successful
negotiation (although as recent events demonstrate, these defaults are not always successful).
After the “sunshine laws” opened up committees and other venues to public observance, US
legislators sought to reintroduce into the legislative process private meetings with repeated
interactions among party leaders, and these efforts produced some crucial deals. In 1983, when
legislators sought to make the social security system solvent, they faced a choice of cutting
payouts to future retirees or investing in the accumulation of a fund that would help to defray
long-run pension costs. The Democrats and their labor allies wanted to solve the problem with
an influx of cash from outside revenue sources, whereas the Republicans and their business
allies sought to cut benefits and freeze payroll taxes. However, neither the left (in control of the
House) nor the right (in control of the Senate and White House) had a sufficient concentration
of institutional power to impose a solution on their fellow negotiators. Yet, neither party wanted
to accept the blame for inaction. The desire to escape blame motivated both parties to adopt a
“circle-the-wagons” strategy and produce a bipartisan deal. Negotiating in secret, both sides
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accepted an immediate sharp increase in payroll taxes and cut in benefits in order to guarantee
the longer-term solvency of the system (Jacobs 2008, 205; Weaver 1987).

Conclusion

This chapter explores the impacts of rules of engagement on negotiation processes. We suggest
that countries have distinctive styles of governance that reflect their institutions for aggregating
citizen preferences and that some governmental institutions are associated with a greater need
and capacity for negotiation. Countries with concentrated political authority in two-party
systems with unitary government may rely more easily on simple majoritarian political rules
and have a more limited need for political negotiation because reforms may be imposed from

the top down. In contrast, consensus-oriented countries with proportional electoral rules tend
to form broader multiparty coalitions in support of policy reforms, include a stronger role for
social partners in policy formation, and are more likely to use consensual negotiation to arrive at
political resolutions.

Institutions in consensus-model countries incorporate several rules of collective political
engagement that overcome negotiation myopia and inspire successful negotiation. The use of
nonpartisan third-party experts to establish a common understanding of policy problems and
solutions helps negotiating participants to overcome suspicions about the motives of other actors
and to build a shared perception of the task at hand. Repeated interactions among negotiating
partners help to diminish opportunities for deception and to build trust, shared perception, and
commitment to the negotiating process. The use of penalty defaults strengthens the resolve of
actors to find solutions because the consequential alternative is likely to be worse for all. Private
meetings help to diminish the ability of other forces to “hijack” negotiations for illegitimate
gains, although this privacy must be balanced by transparency in holding legislators accountable
for their actions.

Negotiation is certainly not a ubiquitous palliative to political conflict. Deep material,
ideological, ethnic, and cultural interests may lead actors to have strongly—perhaps intractably—
divergent ambitions; in these instances, negotiation may become a waste of time at best or an
opportunity for strategic subterfuge at worst. In other instances, negotiations that include many
actors may prevent the enactment of important policies. For example, to achieve significant
redistribution, one might wish to limit the scope of negotiating partners because redistribution
is best served by coalitions of the middle and lower classes against the wealthy (Iversen 2005).
Negotiations that included the wealthy would fail to meet this goal. Similarly, under conditions of
extreme inequality, violent revolution or the interventions of benevolent dictators might be best
suited to make adjustments to the social order, whereas negotiations might simply subvert the
revolutionary ambitions.

Economic constraints have great effects on opportunities for successful negotiations;
pie-expanding social reforms are more possible when the welfare state is not under siege. Thus,
efforts to advance greater cooperation in industrial relations in Ireland seemed much less
promising in the punishing aftermath of the global financial crisis (Hardiman 2010). Agents must
have the support of their principals, and the congeniality of the negotiating table does not always
translate to the world beyond.
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The goals of negotiation are also multidimensional, and institutions and procedural
rules may facilitate some aspects of negotiation but not others. Pie-expanding negotiation
techniques may benefit current stakeholders but may damage long-term prosperity because
the needs of current parties in the negotiation may differ enormously from those of the next
generation. Measures with broad coalitional support often are highly visible; yet, quiet policies
with lower stakes may slip more easily under the radar screen of political conflict. The impacts
of manipulating meso-level rules may be limited by entrenched expectations and practices
associated with political culture.

Americans, like citizens of all countries, want security, cooperation, and community; yet,
we have marshaled evidence that the institutional design of our political system works against
these goods. Thus, the overarching aim of this chapter is to identify some of the processes of
negotiation that allow other countries and supranational entities to avoid the deadlock and
stalemate that characterizes American politics today and to better understand the institutions
and procedural arrangements that facilitate these processes for successful negotiation.
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Negotiating Agreements in International Relations

John S. Odell and Dustin Tingley

with Fen Osler Hampson, Andrew H. Kydd, Brett Ashley Leeds, James K. Sebenius, Janice Gross Stein,
Barbara F. Walter, and . William Zartman®

Part 1. Introduction

International negotiation has been one of the most pervasive processes in world politics since

the dawn of recorded history, yet it has been the subject of far less political science research

than other aspects of international relations, such as war and international institutions. This
chapter is designed to synthesize key insights and findings from available research on negotiating
international agreements and to point to specific paths toward potential research. We hope

more political scientists will decide to join the enterprise of illuminating this important process
and the conditions under which international negotiations operate. We hope this research will
ultimately prove useful in the practical world.

We conceptualize negotiation as a process in which actors take steps to agree on an
outcome, and every actor seeks to make that outcome as good as possible from their own
perspective. Some actors’ perspectives may include making the outcome as good as possible for
their community or a common institution'. Agreements may be explicit or tacit. We assume
differing preferences will be present in all cases of international negotiation and thus will always
be a possible obstacle to agreement. For instance, any joint gains created will need to be allocated
between parties.” We do not assume that influence and coercion are absent from negotiation by
definition, that parties always negotiate in good faith, or that negotiated agreements are all “win-
win” relative to the status quo. This report, however, does concentrate on a subset of situations in

* This report was written primarily by John S. Odell and Dustin Tingley, drawing on ideas of their fellow group mem-
bers expressed and discussed at a meeting of the International Relations working group of the APSA Task Force on Negotiating
Agreements in Politics May 10-12, 2013, and funded by Harvard University’s Weatherhead Center for International and Area
Studies. Robert O. Keohane also participated in some of the Task Force deliberations. Members suggested many points and cita-
tions that appear here, improved its structure, and drafted a few pieces of text. Although each scholar, if writing independently,
would put things in his or her own way, the report represents a direction of thought that the members collectively endorse. The
group is grateful to Chase Foster, Dana Higgins, and Robert Schub for excellent research assistance and to the Weatherhead
Center for its vital support and hospitality. We are especially grateful to Jane Mansbridge and Cathie Jo Martin for conceiving
of this task force, inviting us to participate, and making incisive contributions before and during our workshop. Remaining
shortcomings are due to John S. Odell and Dustin Tingley.

1 We follow the negotiation literature that treats the terms negotiation and bargaining as synonyms. The broad literature lacks
consensus on the meanings of these central concepts. Some studies, including Chapter 5 titled “Deliberative Negotiation” in this report,
instead use bargaining as a subtype of negotiation, referring to an exclusively distributive haggling process, and contrast bargaining with
problem-solving negotiation (Elgstrom and Jénsson 2000). As an alternative, some prefer to use bargaining as the most encompassing
category and restrict negotiation to mean diplomats at a table making explicit verbal offers to one another

2 Here, “gain” and “value” include intangibles; they do not mean only tangible values that can be expressed in numbers.

American Political Science Association



which the parties see some prospect for mutual gain. Thus, the negotiations of concern involve
both integrative questions (How can the size of the pie be maximized?) and distributive questions
(How much of the gain and the cost does each participant get?) This report identifies key
obstacles that can impede joint-gain agreements, and it documents remedies and responses that
have helped make agreement more likely and more successful.

Chapter 4, “Negotiation Myopia,” defines a political negotiation as successful when it meets
two criteria: (1) at a minimum, parties reach a mutual-gain deal (one that would benefit the set of
parties as a whole and many if not all of them) when such a deal is feasible; and (2), a negotiation
that does reach such a deal is more successful to the degree that it exhausts the potential for
enhancing the parties’ utilities. Some negotiations discover and realize greater gains than others,
sometimes even creatively producing an integrative solution that costs neither party anything at
all (Follett 1929). We add that negotiations are more successful to the extent that they are efficient
by reducing process costs and also to the extent that the process and deal are just (Albin 2001).’
The potential for joint gain could reside in a single common problem the regulation of which
would make both states better off than without a deal, or in a set of issues on which the states
express different preferences but which are linked for mutual benefit. Even parties fighting each
other in a war can be said to have the potential to gain jointly from peace relative to incurring the
costs of continued war, if terms acceptable to both can be found. Utility optimization, efficiency,
and justice are ideals for which to strive, not ends that we expect to be reached completely in
practice.

This chapter addresses only the subject of the larger report on Negotiating Agreement
in Politics. It therefore focuses primarily on the question of reaching agreement and does not
give priority to how one party gains at the expense of others or deters or defends against such
value-claiming or threats. Much research on international relations has illuminated deterrence,
coercion, and value-claiming and, except for the focus of the larger report, this chapter would
say more about distributive bargaining. This chapter concentrates on negotiations that involve
explicit communications and explicit agreements (and potentially tacit bargaining, in many
cases). It does not concentrate on exclusively tacit bargaining, which IR research has also
analyzed at length.

Please note another important caveat: privileging agreement over disagreement is not
always a morally appropriate or even neutral stance from every standpoint. Agreement between
one set of parties may involve losses for others not included in the negotiation. Agreement
among Austria, Prussia, and Russia to partition Poland in the eighteenth century was not better
than disagreement from the Polish perspective. Agreement between a set of countries to lower
their tariff barriers in a free-trade area may harm exports from countries not included in the
deal. Such a trade agreement also may harm some citizens, while helping others within the
same country. The harm suffered by excluded parties and others may be judged unfortunate but
justifiable, or it could be viewed as unjust or even illegal. Our premise nonetheless is that there
are many contexts in which international agreement will be preferable to disagreement for many
if not all players. Actors favoring disagreement in a given case may wish to use this research
knowledge to exacerbate rather than reduce the obstacles it identifies, prior to and during
negotiation.

3 See also Chapter 5 (this report) for a discussion of justice in negotiation.
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Negotiation and bargaining studies today present a variety of theories and supporting
evidence and each theory comes with its own accomplishments and limitations*. Many
such studies originate in disciplines other than political science—including psychology, law,
economics, and business. Although this multidisciplinary field has established considerable
knowledge, it lacks a single, integrated, grand theory that has been shown to be valid empirically
in a wide range of issue areas, regions, and times. Negotiation theory today is more like a holding
company with separate parts that are documented empirically, but the whole is not parsimonious
or integrated tightly. It has many gaps—in empirical support as well as theoretical linkage.
There is great need and opportunity for additional research, within both the subset devoted to
international negotiation and negotiation studies generally.

Why and how, then, do states and other parties reach deals that improve the lot of both
or many in some cases but not others? In Part 2, “Barriers and Enablers,” we outline recurring
conditions that have presented obstacles to agreement. Some of this literature also identifies
conditions that have enabled successes and positively influenced the terms of agreement. Part 3,
“Facilitating Successful Negotiation,” documents key responses of states and their negotiators
to these obstacles and conditions. Whereas each approach and answer has been or could be
critiqued, this chapter does not attempt to develop those debates. Part 4 presents interesting
opportunities for future research.

Part 2. Barriers and Enablers: Recurring Influences on Outcomes

This section presents arguments identifying key factors that either block international
agreements or enable them and influence their terms. Conflicting preferences are part of every
situation under consideration here and they are the most obvious barriers to agreement. Many
responses documented in the literature and in Part 3 address conflicting preferences. Several
bargaining and negotiation theories also work with the basic concept of the “bargaining range”
or “zone of possible agreement.” This conceptual zone is bounded by the parties’ reservation
values (also called security points and resistance points), which can be understood as the
minimum deal each party would accept. These limiting values are determined by the parties’
best alternatives to a negotiated agreement with the other party. If an offer is worse than a party’s
best outside option, the party will not accept that deal. All deals that fall within a positive zone
of agreement are theoretically possible negotiation outcomes. Reservation values and zones of
agreement are difficult to measure in historical international cases® but are nonetheless powerful
analytical tools. Many negotiating moves are directed at attempting to influence how parties
perceive their alternatives, for the sake of both creating joint gains and claiming shares.

This section moves beyond these negotiation primitives and has three major parts. The
first two introduce classes of factors that can operate at the level of the individual negotiator. The
third section zooms out to introduce important features of negotiators’ situations that are mostly
beyond their control in the short term but may decisively affect the process and outcome. One
purpose of this structure is to bring related ideas from different traditions together—not to imply

4 See recent reviews in Kydd (2010), Odell (2013), and Walter (2013).

5 In fact, reservation values probably do not even exist for some countries at some stages. One veteran negotiator of complex
legal issues in the World Trade Organization (WTO) declared flatly: “Most negotiators don’t know their own bottom lines” (Odell,
confidential interview, Florence, Italy, July 3, 2004). Many ambassadors from developing countries have only vague instructions on these
technical issues.
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that we have a fully integrated theory but rather to facilitate future integration. Neither do we
think that these factors operate exclusively at the individual or situational levels; however, this
means of organization avoids long lists with no conceptual structure.

Section 2.1 discusses several concepts that are commonly associated with the rationalist
or rational-choice tradition in international-relations theory. Specifically, we discuss the role
of incomplete information, commitment problems (which can be generated by changes in
power between the negotiating parties over time, for example), and related issues surrounding
agreement enforcement. It has been argued that these factors have an underlying influence on
negotiations, although-as we discuss—this claim is questioned by some analysts. Many rationalist
studies productively assume that the state is the unit of analysis and they discuss information
problems without reasoning explicitly at the level of the individual negotiator. Nonetheless,
we group these rationalist considerations at the individual level because, for example, for
information to make a difference to state decisions, it must ultimately pass through individual
minds inside those government buildings, either directly or by transmission through other
actors. Thus, if one of our goals is for international negotiation-bargaining theory eventually
to be rooted to its micro-foundations and better unified, it could be productive for theory to
recognize explicitly how rationalist explanations operate at the individual level.

Section 2.2 discusses influences that historically received less attention in the rationalist
framework but more attention in the psychological branch of negotiation analysis. These
include sociocultural and psychological arguments, such as the role of different types of biases.
Presenting these two traditions in separate subsections is not meant to imply that researchers
must choose one or the other. In fact, many researchers are blending insights from the two
(Mintz 2007; Ostrom 1998; Hafner-Burton et al. 2012). The distinction points out that incomplete
information and dynamic shifts in power are variables that individuals in a negotiation must deal
with—variables that historically have been tied most closely to rational accounts of international
relations—but that individuals and groups also arrive at the bargaining table with their own
lenses, which color how they interpret and manage these variables.

Section 2.3 addresses the variable settings in which negotiation happens. It discusses
the role played by factors such as the distribution of power at any given point in time and the
institutional environment, which we take to include both domestic and international institutions.

2.1 Information, Commitment Problems, and the Rationalist View

Rationalist (sometimes called “rational choice”) analysts have made contributions concerning
information in bargaining, particularly asymmetrically held information, and concerning
problems of assuring credible commitment.

2.1.1 Information

Information is central to any negotiation.® This section considers two types of influence. The first
deals with information in a nonstrategic sense, in which information is about the way the world

6 By information, we mean facts that are commonly understood worldwide. Facts are also interpreted and different cultures,
states, and nonstate groups use different lenses. We introduce a discussion of these lenses and influences in subsequent sections.
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works. The second treats information-sharing/revelation as a strategic problem, whereby parties
may have greater or lesser incentives to share private information about themselves. A shortage
of information sometimes has been a barrier to agreement (Kydd 2012a) and adding information
has been a remedy. Conversely, withholding certain information from some participants or
observers also has enabled agreements, as illustrated in Part 3.

Incomplete information could influence the process strategically, nonstrategically, or
in both ways. In many situations, all parties to a negotiation share uncertainty about many
features of the world in which the negotiation takes place.” This uncertainty includes not only
forecasts of baseline scenarios but also the effects of alternative deals and what will happen if
no deal is reached. We consider, for example, complex situations such as the multilateral talks
on possible regulation of the world’s chlorofluorocarbon (CFC) emissions. When governments
began discussing the ozone-hole question in 1985, scientists were not certain that Earth’s ozone
layer was in fact being depleted, or that CFC emissions were a cause. Such uncertainty could have
obscured any zone of agreement; yet, in this case, governments negotiated an initial agreement to
curb CFC emissions as early as 1987 (Benedick 1991). Greenhouse-gas-emission negotiations have
yet to produce a similarly effective agreement.

One of the most fundamental obstacles to success is that negotiators often do not know,
in the absence of negotiations, whether any mutual-gain deal is feasible. The zone of agreement
is not fully specified ex ante. Also, all are uncertain how governments will respond to rival
proposals and whether coalitions will form to support or block each proposal. If the negotiating
parties waited until they had complete information on all of these elements, no complex
negotiations would ever occur. In practice, parties often form expectations, and they could make
these expectations public in an effort to persuade other parties. However, these expectations—
and knowledge about the expectations of other parties—reaches more into the strategic domain
of negotiation.

Second, parties also have private information, and if they face distributive issues and
have different preferences from the other negotiator(s), they will have incentives to distort or
withhold their private information. Parties to a negotiation, which in the international context
are often states, have incentives to exaggerate their bargaining strengths (e.g., how they perceive
the alternatives to agreement and their internal pressures to reject concessions) and conceal their
weaknesses. They may even have incentives to conceal elements of their strengths (Walter 2013).
A clever negotiator may relentlessly disparage a proposal she knows is above her reservation
value in the hope of gaining more in the final days, thereby sending false signals to other parties.
State B may doubt state A’s resolve to take tough steps such as walking away; knowing this, a
deceptive negotiator A may take actual tough steps to establish her reputation for resolve, even
when she knows she would settle for less if forced to do so. These tactics can exacerbate a conflict.
Additionally, negotiators may attempt in private to feed false information to a mediator.®

An important manifestation of private information that enters into strategic interaction
involves trust. When states are interacting, they are not certain whether other states can be
trusted in the future to return cooperative gestures. In the rationalist view, this question basically

7 Uncertainty could be structural, in the Knightian (Knight 1921) sense that it is impossible to form probabilistic expectations
over well-defined outcomes, or it could be that known probabilities are assigned to every outcome.
8 Odell, personal interviews with former mediators.
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reduces to what types of preferences the parties have: Do they have preferences that look more
like Stag Hunt preferences (i.e., trustworthy types) or Prisoner’s Dilemma preferences (i.e.,
nontrustworthy types)? The former will be willing to reciprocate cooperative gestures but the
latter will not. Because states face incomplete information about the other’s type, they may be
unwilling to trust the other side.’

2.1.2 Credible Commitments

Negotiators need to think not only about what they are trying to obtain in a negotiation but also
the likelihood that an agreement will be honored in the future, and whether an agreement might
be overturned and replaced either by a new agreement or by another unilateral imposition. We
begin with a more general discussion of commitment problems and then describe how shifting
power over time can generate such commitment problems.

Committing to fulfill an agreement in the future is often crucial to the success of a
negotiation. This focus on commitment in the dynamic nature of bargaining and negotiation
grew out of Thomas Schelling’s early refocusing of game theory toward more dynamic concepts.
In Chapter 2 of his masterpiece, The Strategy of Conflict, Schelling (1960) focused on the
credibility of threats and promises, arguing that for these threats and promises to be effective in
influencing the behavior of other parties, they must be costly. Schelling’s discussion stimulated a
broad interest in the dynamic nature of making and keeping commitments between interacting
states.

The credibility of honoring commitments in the future naturally gives rise to a focus on
the mechanisms for enforcing such commitments, which often are not self-enforcing. Many
proposed forms of international cooperation entail significant payofts to a party that might be
expected to defect after signing the agreement. One view is that concern over future defection
could discourage parties from agreeing to such a deal. One barrier can be a lack of effective
monitoring and enforcement mechanisms. In the absence of world government, uncertainty
about enforcement often arises in interstate agreements (Koremenos et al. 2001)."

The early neoliberal tradition of international relations typically separated bargaining/
negotiating from enforcing, and focused on enforcement (Axelrod and Keohane 1986).
Another view introduces another possible barrier to agreement. If the parties believe that
future enforcement will be strict, the expected deal will be more valuable than a deal with lax
enforcement; with these expectations, parties will bargain harder over the terms, delaying
agreement (Fearon 1998)."

A particularly salient form of commitment problem in the literature involves the
distribution of power shifting over time. If one party is expected to grow stronger over time and

9 See Kydd (2000). Rathbun (2011) developed an alternative approach to trust in international relations that differs from these
information-based rationalist accounts. Psychologists add that distrust also can be due to stereotyped thinking and biased information
processing.

10 Commitment problems differ across issue areas. For example, in the area of human rights, commitment problems are par-
ticularly acute due to the limited ability to monitor outcomes and the difficulty in making reciprocity effective (Simmons 2009, 123).

For similar points about differences across issue areas and their impacts on monitoring and enforcement, see Copelovitch and Putnam
(forthcoming) and Mitchell and Keilbach (2001).

11 Such enforcement considerations are central to the rationalist tradition, though of course often not conceptualized as operating
at the individual level.
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hence may not have the incentives to keep the same agreement in the future, the credibility of

its commitments can be compromised (Fearon 1995; Tingley 2011; Powell 2006). This problem is
especially acute in negotiations to end civil wars, wherein agreement means that the rebel parties
must give up their armies and their control over territory, making them and the people they
represent vulnerable to exploitation by the government during the transition and later (Walter
2013). A longer-term commitment problem can occur when an agreement will shift the balance
of power decisively from one side to the other. We consider, for example, the consideration of an
agreement to replace an autocracy with a democracy. In this case, the institutional change could
enable the new democratic majority to abuse former elites (Przeworski 1991).

2.2 Cognitive and Cultural Influences on Individual Negotiators

Negotiators and their organizations must select and process information from the massive flow
of facts and interpretations around them. Additional barriers to and enablers of agreement lie in
the nature of human information processing. This section presents insights from this literature as
well as from research on the effects of culture in negotiation.

2.2.1 Cognition

A large literature has explored cognitive insights specifically for negotiations, and this report has
space to develop only a sample.'> Most studies assume that these barriers and enablers are valid
in all cultures, but more research is needed to determine the intensity of their effects outside
North America.

Given private information and the incentives to conceal or distort it, the negotiator—
to decide on a course of action—must make an inference about how compatible the sides’
preferences are. Inferences about the possibility of a positive zone of agreement are often faulty.
One reason is what has been called the “fixed-pie bias.” Much experimental evidence shows that
many negotiators assume that “what is good for them must be bad for us.”"* They do not expect
or look for opportunities to make both sides better off. Research also shows that this assumption
is resistant to change; it is still observed after efforts to warn negotiators of its existence, after
negotiators learn though negotiating experience, and even after feedback about the other party’s
interests (Thompson 2001, 66). In a metadata analysis of two-party negotiation, Thompson and
Hrebec (1996) found that negotiators failed to identify true instances of compatible interests 46%
of the time, on average. Even after multiple rounds of talks and some learning, they still settled
for suboptimal agreements 20% of the time.

This obstacle also was documented among professionals in business (Lax and Sebenius
2006, 80), politics, and international relations. During a dispute between a police union and a
city administration, the union wanted to dismiss the popular police commissioner and did not
know that the mayor, who had appointed the chief, privately had the same preference because the
chief had become an administrative nightmare (Lax and Sebenius 1986, 107-108). The 1965-1975
war between North Vietnam and the United States provides other tragic examples. After the

12 See Chapter 4 in this report for more depth on these points. There is a rich literature on affective influences on decision mak-
ing.
13 Some research also questioned the universality of the fixed-pie bias. The great bulk of early research was conducted with North

American subjects. Greek subjects manifest less of this bias, and East Asians tend to show different biases (Morris and Gelfand 2004).

American Political Science Association



war was over, during the 1990s, representatives of the two countries—including some who had
participated in wartime decisions—studied formerly secret documents, met, and concluded that
both governments had preferred a peaceful settlement during the late 1960s and that several

of the negotiation initiatives of that period could have succeeded had it not been for repeated
inaccurate beliefs about the other by one and often both sides (McNamara et al. 1999, 223f). Lack
of trust and fixed-pie bias undoubtedly contributed to each side’s failure to draw out the other to
explore possible areas of compromise and trading.

An important set of findings concerns framing, which can change negotiators’ perceptions
of alternatives and either impede or enable agreement, depending on the reference point
introduced. Even introducing simple reference points, such as making people think like a “seller”
or a “buyer,” changes behavior. One study using senior business leaders showed that even experts
with long experience and identical information overvalue an item if framed as a seller and
undervalue it if framed as a buyer (Lax and Sebenius 2006, 80).

Another frame is that of a partisan. In international relations, each state negotiator is a
partisan for one side and sees the world through that frame. Negotiation experiments document
effects of partisan framing. In experiments that give all subjects the same information, subjects
framed as partisans—compared with neutral subjects—significantly overestimate the value
of their own outside options (Lax and Sebenius 1986); underestimate the degree to which the
other side’s objectives are compatible with theirs (Bazerman et al. 1995); and use a self-serving
definition of fairness, believing their own views to be impartial (Babcock and Loewenstein 1997).
Partisan bias, therefore, narrows the zone of agreement from what would exist on objective
grounds. Partisan biases may be especially forceful in international negotiations, wherein
considerations of sovereignty, nationalism, and religion often exacerbate material conflicts of
interest.

An illustration of some of these effects comes from 1977, when Jorge Diaz Serrano, head of
the state oil firm Petrdleos Mexicanos (PEMEX), negotiated for Mexico with the United States for
approval of PEMEX’s plan to export newly discovered natural gas to the United States through
a large proposed pipeline from the south. Mexico had a gas surplus and the United States was
having shortages, so investment bankers called this a “golden deal” and expected easy agreement.
The price of the gas, however, was a critical distributive issue. Mexico’s team reasoned that a
fair price was the Organization of the Petroleum Exporting Countries (OPEC) world oil price
converted to its gas equivalent. However, as they cognitively anchored on OPEC, these partisans
misjudged the other side’s outside option. The United States could import gas from Canada at
a lower price, and Canada was the salient reference point in Washington’s thinking. Favoring
the self-serving OPEC reference point resulted in Mexico offering a price above the true zone of
agreement. This could have been a normal starting point of a value-creating negotiation, but Diaz
Serrano refused to fall back, evidently dismissing as bluffing the US arguments that it could not
come up to Mexico’s price. The US was not bluffing and it was no less self-serving, and the talks
ended in acrimony with no deal, leaving serious money on the table (Vietor 1982).

It has long been known that individuals make decisions differently depending on whether
they are framed as being in the domain of gains or losses. Such findings have important
implications for international relations (McDermott 2001). When negotiators in experiments are
randomly framed with instructions to "minimize your losses,* they use strategies such as making
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threats that run a higher risk of breakdown, and they reach significantly fewer agreements, than
negotiators who have identical interests and information but are told to "maximize your gains”
(Bazerman and Neale 1992, ch. 5). Outside the laboratory, in a matched pair of US bilateral trade
negotiations, negotiators who perceived themselves in the domain of losses also engaged in more
risky and aggressive strategies (Elms 2006)."

Education and professional experience do not necessarily eliminate these cognitive biases.
According to Rabin (1998), “Experts who have rich models of the system in question” are actually
more susceptible than lay people to overconfidence in judgments and confirmatory bias. Learning
from experience often reinforces rather than offsetting biases (Babcock and Loewenstein 1997). A
study the subjects of which were international trade officials attending a WTO course in Geneva
confirmed some findings reached in university experiments (Dupont et al. 2006). These expert
subjects also showed signs of self-serving bias, and they made tactical decisions by relying on
rules-of-thumb rather than responding to clear new information from others’ moves.

2.2.2 Culture

Of the large literature on national culture in negotiation, we have space to give only an
introduction. We introduce cultural predispositions in this section on individual biases because
such predispositions operate ultimately at the individual level, although they also can be seen as
an exogenous element of the negotiator’s setting (see other factors discussed in Section 2.3).

Experimenters have explored whether negotiators from different cultures behave differently
when faced with the same situation. Much of this research compares cases in which two persons
of one nationality negotiate with one another to cases in which two persons from a different
nation negotiate with one another. Recent work has begun to show that individualistic and
collectivistic orientations, the most-studied dimensions and those long thought to be mutually
exclusive, can occur in the same culture. The same negotiator can act individualistically in
some conditions and collectively in others (Weiss 2006). Brett et al. (1998) also found that some
cultures achieve greater joint gains than others. Yet, they found that the key cultural variables are
not individualism-collectivism but instead the ability to deal with multiple issues simultaneously,
the motivation to continue working to improve an initial deal, and the value the culture places on
information sharing.

Regarding cross-cultural negotiations, careful experiments have confirmed the
conventional wisdom that ignorance of cultural differences impedes talks between states as well
as firms. An American and a Japanese achieve significantly smaller joint gains when negotiating
with one another, on average, than when either negotiates with a partner from the same culture
(Brett et al. 1998).

Another enduring finding is that Asian cultures place a higher value on establishing
personal relationships of respect and trust between negotiators and business partners than
Western cultures (see, e.g., Miles [2000] on China and the West). In some cultures, a request
to “put it in writing” is taken as a sign of disrespect that damages the relationship. Interstate
cooperation in the Asia-Pacific region has revealed a historical preference in Asia for informal

14 Chapter 4 discusses other forms of framing.

American Political Science Association



arrangements and a low incidence of highly legalized agreements with precise, binding
obligations and enforcement measures (Kahler 2000).

Research has also begun to show with greater nuance that the influence of culture is not
only direct but also interacts with other conditions and settings. Kahler (2000) argued that
when Asia-Pacific countries have judged that a more legalized institution will be most effective
for their current objectives, such as in the WTO and during the 1998 financial crisis, they have
adopted it. A survey of Chinese and US managers of international joint ventures in China found
that US managers privately favor “forcing” and “legalism” as negotiating approaches more than
Chinese managers. Here, forcing means using management authority or expertise to make a
decision, and legalism means citing the provisions of the joint-venture agreement to resolve
a problem. However, in a joint venture, each firm has made an institutional commitment to
the local enterprise. In that setting, both Chinese and US managers say their most preferred
negotiation approach is “problem solving.” In addition, in both cultures, the more committed to
the relationship the manager feels, the less he or she favors legalism and the more he or she favors
problem solving. This conditioning effect is stronger among the Chinese because they place a
higher value on the relationship (Lin and Miller 2003).

2.3 The Negotiation Setting

This section considers what is known about the setting in which negotiations take place, focusing
on the distribution of power among parties and the institutional environment. Both factors relate
to several points in the preceding section. For example, the distribution of power among parties,
when conceptualized dynamically, underlies our discussion of how commitment problems can
lead to failed negotiations. In this section, however, we focus on the basic building blocks that
structure a negotiation process and the influence that this structure has on outcomes. In many
negotiations, these dimensions remain fixed, exogenous factors for the negotiator—for the most
part and at least in the short term.

2.3.1 The Power Distribution among the Parties

A major part of the setting is the distribution of power across the negotiating parties. Political
science famously lacks consensus on a single definition of this central concept. Power, in its pre-
1950 definition in international relations, meant the distribution of assets, elements, or resources,
material and symbolic, that can be used to achieve influence and effects. Some researchers

argue that in negotiations, the distribution of outcomes derives relatively directly from the
distribution of power in this first sense (Telhami 1990; Krasner 1991; Steinberg 2002). In the
1950s, an alternative relational meaning became popular, with power meaning that the behavior
of A causes, at least in part, some change in the behavior of B (Baldwin 2013). Barnett and Duval
(2005) offered a third definition, with power meaning “the production, in and through social
relations, of effects that shape the capacities of actors to determine their circumstances and fate.”

Bargaining and negotiation analysts make their own contribution to conceptualizing
power: they compare the parties’ best alternatives to negotiated agreement in the particular
situation. The party with the better alternative to a negotiated agreement with the other, in that
particular situation and time, will have the advantage in distributional issues. In general, having
greater power assets permits better alternatives and, therefore, a greater share of the outcome.
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However, this is not always the case. A state may have many assets but have committed some of
those assets to other objectives. A state with many assets may claim a smaller share in a given
case because its obligations under an international institution prevent it from claiming more
and it values this institution. In some cases, weaker parties have been able to generate costs of
deadlock that were greater than the needed concession would cost the stronger side in its view
(e.g., Wriggins 1976). How parties perceive their alternatives at a given time also sometimes can
be shaped by argument and framing, not just the material assets of the parties.

Clearly, this lack of consensus on the meaning of power remains a problem in political
science as a whole, including the study of negotiation and bargaining. Nevertheless, many
scholars agree that the power distribution, in some sense, is relevant for the distributions of
benefits and costs embodied in negotiated agreements. We are less clear, however, about the
effects of power structures on the likelihood of coming to agreement, which is the main subject
of this report. Part 4 of the present chapter returns to this question when discussing needs for
additional research.

2.3.2 International Institutions

International institutions can shape negotiations and either facilitate or hinder their success. The
presence of a relevant institution has facilitated cooperation, compared with talks outside such
an institution, by providing information to members and encouraging issue linkages, such as
cooperation to impose economic sanctions (Keohane 1984; Martin 1992). Shared norms differ
across organizations, and an organization’s norms empower certain actors as legitimate in the
negotiation, rule certain arguments out of order, and determine which discursive strategy will
be effective (Deitelhoftf and Miiller 2005; Ulbert and Risse 2005). For example, in the European
Union (EU), day-to-day internal negotiations are usually dominated by problem-solving
behavior. The trend is toward institutionalizing this behavior. However, conflictual, distributive
behavior also occurs under some circumstances (Elgstrom and Jonsson 2000; Niemann 2006).
In contrast to the EU, United Nations (UN) rules and norms governing environmental talks
discourage integrative behavior and encourage distributive behavior (Susskind 1994).

In some respects, international institutions can be thought of as being a standing influence
on negotiations as well as a chosen response to a number of the barriers discussed previously in
Part 2. For example, institutions can help provide information, thereby reducing information
barriers. Parsing out the independent impact of institutions can be difficult, especially if states
engage in “forum shopping”—that is, choosing which international institution to use as the venue
for a negotiation.

Of course, international institutions do not form spontaneously out of a vacuum; they
also are products of negotiations. An institution’s structure and purpose can be a function of
the previous institutional experiences of the negotiating parties (Copelovitch and Putnam,
forthcoming). Moreover, once an institution is established, negotiation often continues about
its shape and structure (Spector and Zartman 2003). Hence, it is perhaps best to think about
international institutions as products of negotiation, recurring influences on negotiations, and—
in some respects—remedies for obstacles to successful negotiation. We illustrate the remedial
function in Part 3.
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2.3.3 Domestic Institutions and Politics

Domestic institutions and politics are also key aspects of the international negotiator’s context.
Variation in regime type can be an important explanatory variable. Leaders of autocratic states,
for example, are less constrained than leaders of democracies by domestic opposition in what
they can accept. At first glance, this would seem to be an advantage in negotiation. Yet, for this
reason, an autocracy’s threats and promises may be less credible. The autocrat may be freer to
renege later because he or she has less need to fear attacks from domestic rivals for doing so. It
is perhaps because of this difference in credibility that autocracies reach fewer agreements that
avoid or shorten wars than democracies (Schultz 1999; Lipson 2003). Recent research has also
begun to unpack institutional variation among autocracies and the influence this variation has
on interstate behavior (Weeks 2008). Past research found that democracies are more likely than
autocracies to engage in peaceful conflict resolution before escalating their positions (Dixon
1993), but more recent research provides a more nuanced view (Leeds 1999). Institutional
decision rules also have their effects, with unanimity rules favoring the status quo and majority
voting favoring change (Jupille 1999).

Developing countries, particularly the least developed, often lack sufficient domestic
institutional capacity to negotiate effectively on technical issues. WTO negotiations are a case
in point. By the late 1990s, developing countries were becoming more vocal and active in WTO
talks, but many had little of the expertise on trade law and economics needed to understand and
defend their interests. Many also assign their ambassadors in Geneva to several international
organizations simultaneously, and some countries give those ambassadors little support or
attention in their home capitals. Not infrequently, after trade negotiators have been trained, their
governments transfer this scarce talent to nontrade functions (Odell, personal interviews with
ambassadors and IO officials, Geneva).

Many international and EU negotiations are deeply entangled in internal politics within
the negotiating states, and these politics can change while institutions remain constant. Although
leaders often have influence over their home politics, those home politics also can appear as an
exogenous influence on the negotiation. Even in autocracies, for example, internal opposition
often limits a party’s negotiating position and the agreements that it can ratify (Putnam 1988;
Milner 1997). Especially in highly salient cases, such as peace talks among Israel, the Palestinian
Authority, and the United States, domestic voices are strong in all three countries. Leaders and
negotiators must consider these voices. Businesses spend substantial resources on organizations
that monitor their home governments and intervene with them regarding talks on financial,
trade, and environmental issues, at least in high- and middle-income countries. In such
situations, for example, negotiators from two states might favor a linkage between issues A and
B, agreeing that such a linkage would create gain for the both nations. A common barrier arises
when an organized special interest lobbies vigorously to block the concession on “their” issue that
their home government must make to consummate the interstate linkage.

Occasionally, a domestic or transnational campaign has been decisive in launching
an interstate negotiation (e.g., the UN ban on land mines) or stopping a negotiation that
governments had begun (i.e., the Organization for Economic Cooperation and Development
[OECD] Multilateral Agreement on Investment). Sometimes governments have negotiated and
initialed an agreement and then failed to achieve ratification at home. The International Trade
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Organization (1948), the European Defense Community (1952), and the EU’s constitution (2005)
are examples.

Part 3. Facilitating Successful Negotiations

Research accumulating in political science and elsewhere reports that remedies for the barriers
discussed in Part 2 have been found and applied successfully in some cases but not all. This
section presents examples of what practical negotiators have done to address these barriers

and produce mutual-gain deals for the signatories, at least relative to the status quo. Following
the overall structure of this report, we do not emphasize explaining the distribution of gains
within agreements and we underrepresent failed negotiations. This format, limited to examples,
also underrepresents formal work, comparative empirical studies, and case studies designed to
contribute to theory development.

To illustrate connections between barriers and potential solutions, Table 7.1 lists the
barriers mentioned in Part 2 and pairs each with responses discussed in the current section. The
responses shown are only selected illustrations; others could have been chosen. Furthermore,
the listed response was not necessarily the only factor that made a difference to the barrier with
which it was paired, and the problem listed was not necessarily the response’s only target.

Table 7.1. Barriers to Agreement and Successful Responses

BARRIER SUCCESSFUL RESPONSES
2.0 Conflicting preferences on anissue or  [3.1.6 During a confidential diagnostic phase,
issues explored potential parties

3.2 Postponed details, agreed first on a formula
B.3.2 Linked issues with opposite distributional
effects

B.3.5 Reframed the issue space itself

2.1.1 Shared uncertainty [3.1.8 During a diagnostic phase, parties studied
the problem jointly or commissioned neutral
third parties

3.2.4 Created specialized negotiating bodies

2.1.1 Unknown private information on B.1.5 Tacit "tit for tat"
preferences B.3.1 Revealing, requesting private information
2.1.2 Commitments lack credibility [3.3.16 Established compliance mechanisms

3.3.17 Postagreement compliance bargaining

2.2.1 Partisan, national biases that narrow the(3.1.5 “Tit for tat" to reward other parties for
perceived zone of agreement cooperative moves, to undermine hostility due
to biases

B3.3.4 Reframed a party

3.3.12 Appointed a mediator

2.2.2 Cultural difference B.1.4 Informal Track Il and workshops
3.3.1 Revealed and requested private
information
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Instead of following the analytical order in Part 2, Part 3 is organized according to a
dynamic order that tracks more closely the practice as experienced by international negotiators.
This framework, which reveals ways in which many joint-gain international agreements have
been reached, divides the process conceptually into four phases: diagnosis, formula, detail, and
ratification (Zartman and Berman 1982; Hampson and Hart 1995). Here, we do not discuss
ratification separately. Some of the steps we describe in Part 3 are moves at the negotiating table
and others are moves that take place away from the table, so to speak. Throughout this section,
each historical response is also linked specifically back to a Part 2 hypothesis or concept that it
addressed, tying the whole together.

We adopt this approach of linking the conceptual discussion in Part 2 with a more
practical, dynamic discussion of negotiation in this section for two reasons. First, circumstances
change during a single negotiation. Negotiators make early attempts, learn new information,
and experience the reframing of alternatives by themselves or by others. Steps taken early
in the process can shape the path followed later in the same negotiation. We try to represent
these dynamics here. Second, the bargaining-negotiation literature has developed via different
traditions that although accomplishing significant progress, have not, we feel, paid as much
attention to one another as could be productive. We believe many political science scholars in
international relations know relatively little either about how practical negotiations happen or
about how negotiation scholars have conceptualized and studied the negotiation process."” In
the same way, some of the negotiation literature has engaged less with recent conceptual and
methodological developments in political science than could be valuable. The heuristic categories
discussed in Part 2 may facilitate new theoretical understandings of practitioner behavior and
its effects. We hope this fresh way of merging sub-literatures that often remain in separate silos
might stimulate new productive research benefiting from two or more traditions. A possible
tradeoft with this presentation is that some causal variables, such as information and institutions,
appear in several sections rather than being collected in separate sections.

Just as conflicting preferences pose obvious barriers to agreement, an equally obvious
possible response is attempting to persuade others to change their mind through arguments
using new information and new framing. We assume in the following analysis that this remedy
is always attempted when explicit communications are possible. We also have learned that much
more than simple persuasion is involved in observed successes. To repeat our previous caveat, a
success for participants can mean a loss for others outside the process.

Of course, this research has not found any “recipe” for success that is guaranteed to work
in every situation. Indeed, some possible responses are inherently in tension with one another.
Neither has the research identified many contingent propositions, specifying the conditions
under which certain responses are more and less effective. In addition, few of the studies
discussed herein provide definitive support for the causal relationships that they suggest. The
concluding section points the way toward future analytical and empirical work needed to push
this literature forward.

15 This section, therefore, was a learning opportunity for a slightly younger co-author.
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3.1 Diagnosis and Other Preparation

Parties contemplating a possible negotiation face a broad range of uncertainties, shared and
strategic (see Section 2.1), as well as possible distrust and biased information processing (see
Section 2.2). To deal with their information and other problems without taking high risks, the
parties often begin with a modest diagnostic or preparatory or prenegotiation phase. At first,

a party may not be certain that negotiation is the best available move; no agreement might
seem preferable. Parties often are uncertain about how others would respond to a proposal for
formal talks and do not want to make a public offer that will be rejected. In this phase, parties
explore cautiously whether a zone of agreement seems possible and a mutual-gain deal could be
negotiated (Stein 1989). An initial diagnosis may be revised throughout the negotiation.

3.1.1 (Away from the negotiation table.) During the diagnostic stage, the parties consider
which setup for the prospective negotiation, if any, would be best for success. Which parties
should be included and excluded? Which issues should be added or subtracted (Lax and Sebenius
2006)? Which international regime, if any, should be selected as the legal context (see Section
2.3.2)? Should domestic skeptics be added to the delegation to help with ratification (see Section
2.3.3)? In 1944, US Treasury Secretary Henry Morgenthau included an isolationist Midwestern
banker on the delegation to Bretton Woods. After this isolationist received a voice in the
delegation, he supported the campaign for ratification of the historic agreement to create the
International Monetary Fund and World Bank over the opposition of the American Bankers’
Association (Eckes 1975). Choosing an appropriate representative from the opposition can
facilitate information transmission and credibility when ex ante the representative would have
been expected to oppose the deal (Calvert 1985).

3.1.2 (Away from the negotiation table.) In some cases, planners have excluded parties
with extreme preferences, at least until after an initial smaller agreement has been implemented.
Arguably, the 1993 Arusha Agreement over Rwanda could not have been attained with the
inclusion of the Akazu (i.e., future génocidaires), as the mediators had wanted (Jones 2001). The
decision whether to include “spoilers” depends on the degree or type of spoilers and their ability
to upset an agreement if excluded compared with their ability to prevent an agreement if included
(Leeds 1999; Calvert 1985). This point comes with important caveats. Many international
organizations negotiate under a consensus or unanimity rule, so that no party can be excluded.
Of course, an agreement’s value will diminish with the size and number of parties excluded.

3.1.3 In all cases, an early diagnostic question is whether the parties (once identified) face
a positive zone of agreement or bargaining range (see Section 2.0). When attempting to settle a
war in particular, an early question for a prospective negotiator or mediator is whether all parties
to the conflict believe that they have reached a painful stalemate that is unlikely to change, or
some believe they still can win by fighting. In some cases, in which this subjective appreciation
of the situation was absent and there was no clear positive zone of agreement, mediators have
taken steps to influence the parties’ perceptions that opened a positive subjective bargaining
range. Such steps are sometimes termed “making the situation ripe” for a negotiation to begin.
Examples include US Secretary of State Henry Kissinger with Golda Meir in 1974 in the Sinai
withdrawal negotiations and US Assistant Secretary of State Chester Crocker in 1986 with South
Africa and Angola (Zartman 2000).
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3.1.4 (Away from the negotiation table.) When severe distrust has prevailed between
warring groups or societies (See Sections 2.1.1 and 2.2), especially in protracted conflicts,
informal transnational links such as “Track II” contacts (e.g., between academic scholars and
retired government officials) and problem-solving workshops (often mediated by an international
party not directly involved in the conflict) reduced distrust, improved relationships, and
permitted more flexible information processing and the formulating of new ideas. These early
stages also prepared cadres of individuals ready to conduct productive negotiations when
conditions were propitious (Kelman 1996), even if they do not move governments’ reservation
values in the short term.

3.1.5 (Away from the negotiation table.) With strongly opposing preferences and severe
distrust, such as between Mao’s China and the United States during the Cold War, explicit
communication is unlikely to be believed. In such cases, a tacit “tit-for-tat” strategy has signaled
openness to at least a tacit agreement to limit hostile acts and has enabled learning about the
other’s openness to negotiation, while protecting against exploitation (Schelling 1960; Axelrod
1984). In this strategy, one party initiates a cooperative move, then rewards the other for a
cooperative response and punishes it for a hostile response. This strategy has sometimes finessed
the challenges of uncertainty, distrust, bias, and cultural differences (see Sections 2.1 and 2.2).
Tacit tit-for-tat also has been embedded in a nonviolent bargaining strategy that includes explicit
communication and aims for explicit agreement. The PRC’s invitation to the US ping pong team
to visit Beijing in 1969 was a move in a tacit negotiation that ended with an explicit China-US
agreement in 1972. In 2012, the Muslim Brotherhood in Egypt and the Supreme Council of the
Armed Forces carried out repeated and successful occasions of tacit bargaining throughout the
transition that resulted in the Brotherhood’s Mohamed Morsi taking office as president.

3.1.6 In many successful cases of explicit bargaining, the preparatory and sometimes later
phases were kept confidential. The parties have withheld information from their constituents
and outside players at least temporarily. Electorally motivated leaders may fear that domestic
constituencies will mobilize to prevent concessions and that domestic rivals will use the
controversy against them for short-term gain before longer-term gains from negotiation can be
developed (see Section 2.3.3). In 1950, the founders of the European Community thus finessed
internal opposition temporarily by denying information to constituents until a provisional
deal containing value for their countries could be announced. When national law requires a
subsequent transparent ratification phase open to public participation, constituents have an
opportunity to amend or reject the outcome of the negotiation, conferring legitimacy on the
result. Knowing that ratification will be required gives the negotiator an incentive to resist a deal
that could not be ratified.'s

3.1.7. With some trust but substantive uncertainty (see Section 2.1.1), parties have engaged
in joint research, collecting and discussing information to improve the knowledge base, either
in parallel with sharing or in fully joint activity, without yet committing to seek a deeper
agreement. When in 1982 governments that were parties to the General Agreement on Tariffs
and Trade (GATT) began parallel research on what would happen if they reduced barriers to
trade in services, they lacked adequate information to know their own interests. After learning

16 Secrecy also rules out some steps that could increase the likelihood and magnitude of gains, such as those discussed in Section
3.3.11.
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and subsequent negotiation over details, they signed a multilateral services deal in 1993 (Paemen
and Bensch 1995).

3.1.8 (Away from the negotiating table.) When the process is not secret, parties have invited
neutral institutions such as international agencies and research universities to provide better
technical information (as in the law of the sea talks; Antrim and Sebenius 1992). This step not
only improves the information base (see Section 2.1.1), it also adds third parties that in the course
of the negotiation may be able to evaluate information more credibly in a manner that most
consider unbiased (see Section 2.2.1).

3.1.9 (Away from the negotiating table.) When some nations lacked sufficient institutional
capacity to participate meaningfully (see Section 2.3.3), technical assistance from wealthier
parties and international organizations improved those capacities and, hence, the scope of the
eventual agreement. In trade negotiations, the donor states, the United Nations Conference on
Trade and Development (UNCTAD), WTO, and the development banks pursued such a program
after 2000.

3.1.10 In some cases, states have responded to the substantive and collective-action
problems described in Part 2 not with ad hoc agreements but by attempting from the outset to
negotiate the creation of a new standing international organization or a new pact based on an
established one. IR studies of international regime formation have analyzed many examples.
Here, it could be added that a subset of those studies has used bargaining or negotiation concepts
prominently to build their accounts. For example, Rothstein (1979) dissected the failed campaign
to negotiate an agreement on an integrated commodity program in UNCTAD during the 1970s.
To explain the failure, Rothstein pointed, among other reasons, to the South’s misjudgment of
the North’s resistance point soon after OPEC’s dramatic success (see Sections 2.1 and 2.2) and
the choice of UNCTAD as the venue (see Section 2.3.2). The institutional block structure of
UNCTAD was unfavorable for integrative bargaining. Young (1994) analyzed the negotiations
to create environmental organizations. Singh (2008) showed how the recent diffusion in the
global power structure (see Section 2.3.1) affected negotiations over institutions for the global-
information economy.

3.2 Negotiating a Formula

A second phase begins with the agreement to negotiate toward an explicit deal. In some cases,
when delegations began by trying immediately to reach agreement on specific details at issue,
they faced too much shared uncertainty about the problem to know exactly how to proceed

(see Section 2.1). In other cases, with plentiful information about the problem but conflicting
initial preferences (see Section 2.0), distrust (see Section 2.1), and strong constituency pressures
(see Section 2.3.3), negotiators have opened with exaggerated demands for concessions on the
distributive issues. They then have defended their positions against others’ demands, soon
bogging down into deadlock and a shared sense of futility, in part due to perceived difficulties in
enforcing an agreement or expectation about future shifts in relative power.

3.2.1 One approach that has succeeded is to delay haggling over details until after a prior
search for an agreed general formula or set of principles that defines the negotiation process and
the requirements of a final agreement (Zartman and Berman 1982). For a formula to play this
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structuring role, it must be comprehensive and viewed as equitable (Young 1989)."7 Parties with
serious differences and deep distrust have been able to agree first, at least, on such principles for
talks. When agreeing on a formula helps, it does so because it reduces the sense of distrust and
futility that derive from conflicting preferences and experience of conflict. Examples of joint-gain
successes that resulted from the formula-first process include Bretton Woods 1944; the Panama-
US Panama Canal Treaty 1977 (Kennedy School of Government 1979); the Law of the Sea Pact;
the agreement on Namibia 1988; and the Dayton Accords ending war in Yugoslavia 1995 (Curran
et al. 2004).

3.2.2 The formula often sets the agenda of issues to be negotiated, at least initially. Parties
have sometimes moved forward by agreeing to exclude or postpone an issue they cared about but
that would destroy a zone of agreement at the time (Sebenius 1984), such as Jerusalem in Israel-
Palestine talks.

When parties have had conflicting preferences on issue A (see Section 2.0), such as whether
OECD countries should continue to subsidize agriculture or whether Iran should continue its
nuclear program, a standard response has been to add an issue B that has opposite distributional
effects, expecting that the two could be linked for balance and mutual gain during the detail
phase. In the 1980s, the formula for the GATT’s talks in the Uruguay round deliberately included
both services and agriculture as issues, in the hope that the EU and Japan could gain on services
enough to “pay for” their concessions on agriculture.'

3.2.3 A key element of many formulas has been to set a deadline or, in a complex case, a
sequence of intermediate deadlines, if natural ones do not present themselves (Zartman 1987).
Negotiators thinking strategically of their distributive goals (see Section 2.0) tend to hold back
costly concessions until just before the last possible moment in order to extract gains. Setting
deadlines, in principle, could reduce the negative effects of uncertainties that negotiating
parties have about “how long their opponents can last.” George Mitchell, whose mediation of
the protracted Northern Ireland religious conflict resulted in the historic 1998 Good Friday
agreement, said that persuading all parties to agree to set a deadline was a critical step in that
dynamic success (Curran et al. 2004; Mitchell 1998. Mediators packing their bags also can
provide an effective deadline, as US Secretary of State Henry Kissinger did in Damascus in 1974
and as Secretary Warren Christopher and Assistant Secretary Richard Holbrooke showed at
Dayton in 1994 (Holbrooke 1999)."”

3.2.4 When uncertainties have been great (see Section 2.1), the issues complex, and dozens
of states involved, negotiators have moved toward success by first creating a set of different
subsidiary negotiating bodies with their own chairs to specialize on different issues (Hampson
and Hart 1995). In such institutional arrangements, each state is usually eligible to send a
delegate to each specialized body, and mechanisms are provided for linking the specialized talks
during and at the end of the negotiation. Existing international institutions (see Section 2.3.2)
can play an important role in setting up specialized bodies.

17 Caveat: More than one possible set of principles may be conceivable, and parties may attempt to claim value by advancing rival
formulas geared to their distributional objectives.

18 At the formula stage, however, negotiators often have not yet discovered enough information about the issues, private prefer-
ences, and domestic political reactions to forecast with certainty the consequences of selecting a particular set of issues.

19 An important risk of setting deadlines is that if parties commit publicly to meet a deadline and then fail to do so, they may
damage the credibility of their process more than if they had not set a deadline.
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3.3 Negotiating Details

Once parties agree to negotiate, which may involve agreeing on a formula, the process proceeds
to negotiating over details of a provisional deal—the stage that is most familiar and is sometimes
mistakenly thought to be the whole of negotiation.

3.3.1 In situations with possible compatibility of some objectives and some trust but where
missing and distorted information are barriers (see Section 2.1), negotiators have produced
successes by revealing selected private information to other negotiators and asking the others to
reciprocate in private discussions. These negotiators have used a partially integrative strategy,
which involves greater mutual openness with information than a purely distributive strategy
allows. In 1985, US Secretary of the Treasury James Baker faced an ever-expanding deficit in US
trade, rising protectionist pressure at home (see Section 2.3.3), and a rising value of the dollar
abroad. He convinced President Reagan that the dollar was part of the problem and that the
United States should do something to bring it down. Unilateral action in the foreign-exchange
markets could have been highly disruptive. Baker revealed secretly to Japan’s Finance Minister
Noboru Takeshita that he was interested in negotiating an agreement that would lower the dollar
(a change in US policy) and raise the yen, a move that was unpopular in Japan’s export sector.
Baker learned that Takeshita shared his concern about protectionist-trade legislation being
submitted in Congress. Together, they timed the announcement of their agreement to ease the
dollar down, joined by three European states, for maximum impact on Congress (Funabashi
1988).

Negotiation texts document many examples of professionals practicing what Malhotra and
Bazerman (2007) called “investigative negotiation.” In October 2000, US Ambassador to the UN
Richard Holbrooke was dealing with a fixed-sum standoff. The US Congress had decided to stop
paying its UN dues of nearly $1 billion by January 1, 2001, unless the other members agreed to
lower the US assessment from 25% to 22%. Many countries refused this demand to increase their
own assessments. Holbrooke and his team then asked every single country why they could not
agree. By asking, the Americans learned that many countries were willing to increase their dues
but could not do so by January 1, 2001; their budgets for the coming fiscal year had already been
set. With this formerly private information in view, Holbrooke proposed a deal acceptable to all:
the United States would reduce its assessment to 22% by Congress’s legal deadline, and other
nations would increase their contributions in 2002. To cover the one-year shortfall, Holbrooke
(through a side negotiation) also persuaded billionaire Ted Turner to make a personal donation
of $30 million (Malhotra and Bazerman 2007, 49-52). This example illustrates two concepts for
understanding how other deadlocks also have been broken. Holbrooke’s team perceived a way to
split a seemingly fixed-sum issue into two issues—contribution amounts and their timing—then
link them. He also changed the game by adding a new party.

3.3.2 A classic remedy for conflicting preferences (see Section 2.0) has dovetailed
differences with issue linkage. Parties or mediators explore for new information about private
priorities on two or more existing issues on which parties’ preference orders appear to differ,
and propose to link independent issues that will dovetail these differences into an exchange of
concessions, giving each something it values more at the expense of something it values less. This
remedy has resolved issues that separately had low integrative potential. During the Law of the
Sea talks of the 1970s, when states were locked in a fruitless debate over incompatible positions,
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a mediator learned that delegations’ private priorities across the issues in dispute were shifting.
He made a creative proposal that linked two issues that had been independent, which succeeded
because it dovetailed the evolving private differences (Antrim and Sebenius 1992; see also
Tollison and Willett 1979; Haas 1980; Poast 2012). In the Namibia negotiations of 1980-1988,
parties found total achievement of their demands by pairing them as compensation—withdrawal
0f 50,000 Cuban troops in exchange for withdrawal of 50,000 South African troops (Zartman
1987).2° The presence of international organizations (see Section 2.3.2) has facilitated mutual-gain
linkages of issues that were otherwise unrelated, such as Great Britain’s acceptance in 1982 of

the current EU budget in exchange for its EU partners’ support for sanctions against Argentina
during the Falklands/Malvinas war (Martin 1992).

3.3.3 Another response has been to add an issue with greater integrative potential. For
example, negotiating over a qualitative rule that sets parties’ rights and obligations generally
has greater potential to make both parties better oft (without linkage to another issue) than
negotiating over numbers like money (Walton and McKersie 1965; Winham 1986). This is
because with rules, a “veil of uncertainty” about future application makes it less clear how much
a party will lose or gain (Young 1989), which may reduce the anticipation of shifts in bargaining
power that generate commitment problems. The more specialized and precise are the rules,
however, the less is the uncertainty. Similarly, greater enforcement capacity might be seen as
entailing more specific rules, in which case this can have implications at the bargaining stage (see
Section 2.1.2 and Fearon 1998).

3.3.4 Negotiators and mediators have broken deadlocks by reframing a party to change
its reservation value. They have provided information and interpretation to persuade a party
that its alternative to agreement is worse than it believed it to be or that a proposal is better
than it believed. IR research has documented cases in which the negotiation process, including
reframing, successfully changed reservation values, even the precisely stated ones of the powerful
United States (e.g., on Western wartime negotiations with Stalin, see Iklé [1964, 182-190]; on
military base negotiations in the 1970s, see Wriggins [1976]; and on WTO negotiations between
1999 and 2001, see Odell [2009]).

3.3.5 Another creative response to deadlock due to opposing preferences has been to
reframe the issue space itself—to replace a familiar set of difficult issues (see Section 3.2.2) with a
fresh set. In the late 1940s, West European states subsumed the historic military conflict between
France and Germany by embedding both in the regional European Coal and Steel Community
and later the European Community. In 1998, Peru and Ecuador resolved a border dispute by
focusing on development rather than legal lines. The Panama Canal formula of Panamanian
ownership with US security, the Mideast formula of Egyptian territory and Israeli security,

Aceh self-government, and Chiapas free-determination are additional instances of framing an
agreement in new and specific terms that meet both sides’ needs (Hampson and Zartman 2012).

3.3.6 Success is more likely and faster when simple solutions are salient. Negotiations
on a ban of an undesired practice or an across-the-board percentage cut (e.g., the 1987 CFC
agreement) are less likely to bog down in lengthy talks and yield disappointing results than

20 Linking the wrong issues—such as adding one whose bargaining range is very small or zero—could destroy an agreement
zone. Sometimes subtracting an issue from a negotiation can help the parties create value on other issues.
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negotiations that require highly complex arrangements, such as in the Law of the Sea talks
(Young 1989) and recent WTO rounds. Complex arrangements require more information, such
as forecasts of the consequences of particular detailed proposals (see Section 2.1), and the time
it takes to collect information and negotiate proposals allows the support of constituencies to
dissipate as they shift to alternative courses of action and as other issues rise in public salience
(see Section 2.3.3).

3.3.7 (At the negotiating table and away from it.) International negotiators often take steps
to influence domestic politics at home and inside partner countries (see Section 2.3.3) as means
of achieving agreements. In trade talks, governments have long striven to negotiate concessions
abroad benefiting their exporters to induce them to advocate ratification at home to counter
predictable opposition to concessions. A negotiator sometimes decides to grant a concession that
still leaves his or her side above its resistance point in order to aid a counterpart in another state
in achieving ratification in his or her country (Odell and Lang 1992; Odell 2000). In five bilateral
trade episodes with Japan, US negotiators sometimes used two tactics—called participation
expansion and alternative specification—to expand Japan’s domestic political support for
agreement; when the United States used them, it gained more than when it did not use them
(Schoppa 1993).

3.3.8 More lasting changes in domestic political institutions have encouraged closer
convergence between constituencies and their negotiators during the negotiation process (see
Section 2.3.3). In its 1973 trade act, the United States established sectoral business advisory
committees to meet privately with trade negotiators dealing with their industries during GATT
talks. Not only did business representatives advise negotiators; simultaneously, negotiators
explained constraints overseas and moderated extreme demands by playing one industry against
another, preparing the way for ratification (Odell 2000, ch. 8; Winham 1980).

3.3.9 In multiparty talks, preference conflicts are often aggregated into two or more
coalitions of states competing with one another. Another remedy for deadlocks has been a
bridging coalition formed by states coming from both sides of the fault line that has helped find
a path to agreement. Cross-cutting coalitions or “teams of rivals” have facilitated agreements in
talks over trade, the environment (Hampson and Hart 1995), and security.

An example is the negotiation that finally ended the long civil war in Cambodia with
the 1991 Paris Agreement. This war had roots in the 1960s with the Khmer Rouge insurrection
and was exacerbated by the war in Vietnam. In the late 1980s, Phnom Penh was ruled by a
communist government installed by Vietnam and supported by the Soviet Union. China wanted
to contain Vietnam and supported the Khmer Rouge, which had been ousted in 1978 but was
still fighting. Washington supported replacing the pro-Vietnam government with a coalition
government led by Prince Sihanouk and including the Khmer Rouge. To simplify a complex
story, the United States eventually moved peacemaking into the UN Security Council, whose five
permanent members decided in 1990 to press the Cambodian parties to accept a compromise
that ended the war. UN members jointly financed a subsequent peace-building mission to oversee
the transition to a new government.

This approach worked in this case at this time for many reasons, as usual. An even longer
war would have been costly, and peace avoided those costs, although this had been true for
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years. Some years earlier, the Cambodian parties had fought to a stalemate (see Section 3.1.3)
and thus depended on support from powerful outsiders. Then, by 1990, although they had been
strong rivals in Cambodia and elsewhere, the Soviet Union under Gorbachev, China after the
Tiananmen massacre, and Vietnam all changed their general foreign-policy preferences to
place greater weight on improving relations with the United States. This might have opened

a zone of potential agreement among the parties (see Section 2.0), although resistance points
were generally unknown in the absence of a negotiation. By talking confidentially, these rivals
discovered or created an overlap between their preferences, embodied in a formula of an all-
faction National Council under UN trusteeship to organize elections and monitor a ceasefire
and foreign troop withdrawal. The UN (see Section 2.3.3) was organized and ready to facilitate
talks and administer the transition, easing parties’ commitment problems (see Section 2.1). The
Khmer Rouge, although party to the Agreement, was eventually a loser, as most great powers had
intended (Hampson and Zartman 2012).

3.3.10 In multiparty talks when building a coalition, the sequence in which the negotiator
approaches potential partners probably affects the likelihood of success. The choice of a
particular path (party A, then B, then C) has had an effect, in different cases, by either exploiting
influence relationships between partners, shaping outcome expectations, concealing information
from potential blocking coalitions, or worsening the no-deal alternatives of those remaining
outside (Sebenius 1996). Exemplifying the latter effect (see Section 2.3.1), US Federal Reserve
chairman Paul Volcker in the 1980s wanted to build an international coalition in support of new
rules requiring OECD banks to hold greater capital, to strengthen the system against a chain
default. If one country added this requirement alone, it would impose a competitive disadvantage
on its own banks. The European Commission (EC) was working on a plan, but Volcker disliked
that approach. Therefore, while participating in the multilateral central bank negotiations in
Basle, Volcker privately negotiated a deal with the Bank of England. US and UK preferences
were close and together they were home to a major share of the world banking system. Next,
he turned to Japan, a growing financial center that disagreed with US preferences but also was
subject to US influence. Tokyo preferred to leave its banks free of this new costly requirement,
but Japanese banks were expanding into the US market and vulnerable to being shut out if they
did not cooperate with the Fed. Facing this implicit threat, Tokyo signed up, after significant
modifications. Then, with the US, UK, and Japanese markets all committed to the same model,
an EC model for European banks alone would have put European banks at a disadvantage. The
previously implacable German Bundesbank then also fell into line. Volcker bootstrapped, moving
progressively from the easiest to the most difficult, and thus progressively worsened the no-deal
alternatives of outsiders (see Sebenius 1996 and works cited therein).

3.3.11 (Away from the negotiation table.) Advocates and opponents of negotiated
agreements, including transnational nongovernmental networks, have attempted to generate
public support by publicizing their ideas to mass media and cooperating with like-minded
environmental, human-rights, labor, and business networks (Hampson and Hart 1995).

Talks on the 1987 ozone treaty (Benedick 1991) and the UN treaty banning land mines (Price
1998) provide evidence of the effects of public engagement. Price argued that non-state norm
entrepreneurs in the land-mines case stimulated a systemic change in the relevant international
norms (see Section 2.3.2). Transnational networks have contributed regarding a number of
obstacles discussed in Section 2. They provide state officials with information about the problem
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and later about possible noncompliance with an agreement (see Section 2.1); they reframe issues
with different reference points attempting to influence the terms of agreements as well as their
creation (see Section 2.2.1); and they span multiple cultures (see Section 2.2.2), which may
counter suspicions that the proposed agreement will impose alien norms on one’s society. Non-
governmental organizations (NGOs) opposition helped stop a 1998 draft OECD investment
agreement (Kobrin 1998).

3.3.12 Mediators have helped address deadlocks due to problems of information,
commitment credibility, conflicting preferences, distrust, and internal divisions (Kydd 2010;
Crocker et al. 2002). Mediations have contributed both to achieving peacetime multilateral
regime agreements and to ending wars. Mediators have used a variety of tactics depending
on the obstacle. When the obstacle was the inability to communicate credibly, as with the
Israelis and Palestinians in 1993, the Norwegians used the most passive tactics of facilitating
communications. When parties were unable to provide ideas for a solution, as in the war in
Bosnia, Richard Holbrooke played the more involved role of a mediator as a formulator in
Dayton. George Mitchell, like many with little power, used communication and formulation
tactics®! and succeeded in Northern Ireland, as have leaders in the EU and the WTO (Odell 2005;
Tallberg 2010). When available outcomes were not large enough to attract the parties, or a zone of
agreement could not be opened with more gentle tactics, a mediator has played the most forceful
role of manipulator. Kissinger in the second Sinai withdrawals (Mintz 2007), Lord Carrington in
the war in Rhodesia (Rothchild 1996), and Holbrooke in Bosnia illustrate powerful manipulative
tactics contributing to peace. In some 600 attempts at mediation during violent conflicts, the
more manipulative strategies had a higher simple success rate than mediations limited to less
forceful moves (Bercovitch 1996).

International mediators have varied in their degree of neutrality, the amount of power
assets they wielded, and the strategies they chose. Whereas it is often assumed that neutrality is
valuable, some research indicates instead that the more biased a mediator is toward one of the
parties, the more successful is the mediation. The reasoning is that if M is biased toward party A,
A is more likely to believe advice from M that it cannot expect greater concessions from B and
should settle; bias also gives M greater capacity to extract concessions from A (Kydd 2003; Savun
2008).22

Today, more than one mediator often is involved in trying to assist peace negotiations
in any given conflict, sometimes sequentially, sometimes simultaneously. Both benefits and
liabilities come with multiparty mediation (Hafner-Burton et al. 2012; Kydd 2012b).

3.3.13 Mediators and others have succeeded by proposing an informal, single negotiating
text (Buzan 1981; Raiffa et al. 2002). The text is informal in the sense that no party has accepted
it. It covers all issues, chooses a single position on each issue, and attempts to achieve balance
through the whole; it is not a cautious aggregation of all factions’ positions. This relatively bold
attempt to create a focal point contributes to agreement if the parties accept it as a basis for
further negotiation. This move helps address several barriers. It has better established a sense

21 The concept of formulation tactics here can include proposing a formula in the sense of Section 3.2 but is broader, also includ-
ing a variety of other process moves such as chairing the talks, suggesting procedures, and suggesting concessions that a party could make.
22 The strategic analysis of mediation remains an active area of research, with varying views on when or whether it can be effec-

tive (Ramsay 2011; Fey and Ramsay 2010).
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of common knowledge—for example, by laying out what is known or unknown about what is
being negotiated. The text and the consultations leading to it have corrected self-serving biases,
revealing to proponents that their proposals (omitted from the text) have gained little support.
Such a text has also helped a negotiator overcome domestic opposition from a special interest by
omitting its position from the text. This helps the negotiator argue to his or her prime minister
that a neutral mediator reports the demand is not negotiable; hence, if the government insists on
the minority’s demand, it could lose the gains that the deal offers its majority. The obvious risk of
the single text is that a party or faction will reject it even as a basis for future talks (Odell 2005),
but mediators are willing to take greater risks as they get closer to a deadline (Odell interviews
with WTO mediators). Such single negotiating texts contributed to the 1978 Camp David peace
agreement between Egypt and Israel and the 2001 WTO agreement to launch the Doha round.

3.3.14 After parties have dug in behind public defensive positions, it is virtually impossible
to break a significant deadlock by limiting talks to official meetings attended by 150 delegations
and reported to all capitals. Domestic political constraints (see Section2.3.3) make this difficult.
To encourage delegations to consider changes in their public positions, some organization
leaders and negotiators have held confidential informal meetings in which no official records are
kept and reporting to capitals may not be required. They invite a small group including leading
defenders of rival positions. There, delegates and mediators report information to correct biases;
improve their evolving diagnosis of the blockage; test reactions to integrative steps, such as
possible linkages in which delegations will have to fall back on an issue; reframe the issue space
itself; and explore inventive solutions not yet considered by any party, or a combination of these
steps.”

3.3.15 When the subject of the agreement entails greater uncertainty about the future
(see Section 2.1)—subjects such as mutual security and monetary policy—agreement has
been facilitated by designing pacts with greater flexibility. One form is shorter duration plus
opportunity to renegotiate in the future. Group of 7 (G7) agreements for macroeconomic
coordination during the 1970s and 1980s had very short durations for this reason (Koremenos
2005). Another form is the escape clause (Rosendorft and Milner 2001; Koremenos 2001). For
example, the GATT 1947 authorized tariff increases inconsistent with the general rules, but only
after following certain investigative procedures, only if the new barrier applied equally to all
exporting countries, and only for a maximum of five years.

3.3.16 A common view is that bargaining success is more likely if the parties agree on a
clear-cut mechanism to ensure compliance (Young 1989). States have responded to the problems
of incentives for future defection and weak commitment credibility (see Section 2.1.2) with a
variety of modalities. One has been to focus the negotiation on regulating actions that are easier
to police (Fortna 2003; Young 1989; Hampson and Hart 1995). In other cases, when settling a
civil war as in Cambodia and Rhodesia, parties have invited into the negotiation third parties
(i.e., the UN, a regional organization, or a powerful state not participating in the war) that
are willing on an ad hoc basis to enforce compliance using armed forces, protecting parties
that would otherwise be vulnerable to exploitation (Rothchild 1996; Walter 2013).>* In some

23 If no agreed process assures the many excluded a genuine opportunity to study and change what is decided in the small meet-
ing, the many may fear being coerced into accepting a fait accompli (as some did during the WTO’s disappointing 1999 Seattle ministe-
rial), and a backlash could result (Odell 2009).

24 Some have argued, however, that third-party interventions create a weak basis for long-term agreements due to artificial short-
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peacetime negotiations, states have added a standing legal-dispute-settlement provision whereby
an aggrieved party can seek redress through a common institution. The most highly legalized
examples today are in the EU and the WTO.? Other remedies include using domestic political
institutions (see Section 2.3.3) to bind governments to their international promises and requiring
them to pay a domestic political cost if they deviate from a commitment in the future (Morrow
1999). Additionally, these problems have been avoided by linking the agreement to an established
formal institution that a potential cheater values, or by activating domestic constituency groups
that would suffer from a lack of compliance. NGOs that value the agreement have monitored and
publicized compliance failures in light of international norms. States with sufficient power have
issued bilateral threats or promises to influence others” compliance.

At the same time, we recall the arguments that stronger enforcement prospects may lead to
more resolute strategies during the negotiation (see Section 2.1.2) and that some cultures prefer
informal cooperation (see Section 2.2.2). Many other international institutions are less legalized:
they lack tribunals independent of the member states, and their provisions are less precise and
less binding (Goldstein et al. 2000). Soft law in many varieties is more widespread than hard law
in international relations (Abbott and Snidal 2000).

3.3.17 Post-agreement negotiation among signatories often has had an important effect
in practice on the behavior that is covered by “compliance.” For example, the goal of even the
WTO’s highly legalized regime is to promote settlement of disputes directly between parties.
After a state files suit against another in Geneva, the states negotiate and reach a settlement
agreement before a final WTO ruling in more than half the cases. Little research has illuminated
compliance bargaining as such, but some studies indicate paths (Jonsson and Tallberg 1998;
Tallberg and Smith 2012; Spector and Zartman 2003).

3.4 Conclusion

Part 3 summarizes a sample of findings showing how negotiators have responded to the obstacles
detailed in Part 2 to produce successful joint-gain agreements. The goal of these responses is

not to avoid all distributive struggles but instead to manage them and move beyond them. We
believe the responses that have evolved over the years should encourage those who hope for more
negotiated agreements. As previously mentioned, this section underrepresents the findings in
international relations on how parties have deterred, coerced, and imposed losses on one another.
It also underrepresents how parties have shifted in their own direction the distribution of joint
gains created in these agreements. A fuller summary would consider asymmetrical international
negotiations, not only where the powerful dominate but also where more effective distributive
claiming by the weak might enable agreements that cannot otherwise be reached—for example,
in an international organization that requires consensus.

Part 4. Research Opportunities

The subject of international negotiation presents an immense number of fascinating

term incentives provided by the third party (Beardsley 2008).
25 If the institution is not robust to future changes in the relative power of the involved parties, it may not succeed in overcoming
commitment problems during the negotiation.
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opportunities for new research by political scientists and others. These opportunities arise from
several sources, some prompted by this chapter’s previous sections and others from outside its
scope. The world of international relations today is replete with negotiations. The resumption of
direct talks between Israel and the Palestinian Authority in July 2013 is one recent example. Yet,
political science has devoted far less attention to and has less to say about this ubiquitous process
than about other important processes and subjects, despite lucid contributions by a number of
scholars. The extant and developing literature on negotiation and bargaining, in and outside of
political science, continually turns up new questions and problems that need more work. To look
forward, we advance a selection of ideas clustered into four broad sets, addressing empirical,
methodological, theoretical, and normative (or prescriptive) questions and problems. Many
ideas could be placed in more than one of these categories, the exact boundaries of which are not
important for this presentation.

4.1 Empirical Questions and Problems

The international negotiation and bargaining literature has several general empirical gaps.
Whereas some findings from case studies have been confirmed beyond a handful of cases, many
others need to be checked in cases from other issue domains, regions, and periods. Whereas
some experimental findings have been documented in international history, more confirmation
outside of the laboratory is needed. Negotiation research underrepresents the experiences of
developing and transitional countries.

Moving from these cross-cutting gaps to more particular and substantive concerns, many
problems deserve investigation. When negotiators add flexibility provisions to treaties, such as
escape clauses in trade agreements, these provisions have welfare costs. However, we do not know
whether and when these provisions cost more than they are worth. Likewise, what are the costs
of treaty-monitoring provisions and in what circumstances, if any, are they worth the bargain? A
larger question is how effective have international agreements been in mitigating the problems to
which they were addressed? Although some research has estimated agreement effects, research
on this major issue has been stymied by a serious methodological challenge. Effectiveness can be
meaningful relative only to the counterfactual of the agreement not having been reached.

In addition, we do not fully understand the role of non-state actors in international
negotiations. Thinking about negotiation as an activity exclusively between sovereign states
forecloses the study of negotiations between states and NGOs, semi-sovereign/autonomous
regions, and non-state actors that nevertheless hold a virtual monopoly on the use of force within
a region. We might also ask why, today, are so many multilateral negotiations deadlocked at the
same time? Are we at the end of an era in international organization?

Negotiations also are or will be taking place in emerging issue areas. Negotiations over
territories, currently in areas like the South China Sea with competing territorial claims, are
likely to remain common. However, areas including human rights practices and drug smuggling
give rise not only to non-state actors but also potentially to less studied causal dynamics such
as diffusion (Kydd 2000). Other areas such as negotiations on climate change generate new
challenges, due to a range of technical uncertainties, long time horizons, and potentially massive
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distributional consequences both across and within states.

4.2 Methodological Questions and Problems

Research on international negotiation also faces important methodological challenges. At the
micro level, this subject is negotiator behavior—what do negotiators or delegations do in regard
to other actors, what determines their behavior, and what difference does it make? Political
science studies many forms of political behavior, from that of Supreme Court justices to
legislators, voters, the media, interest groups, and acts of political violence. In this light, studying
international negotiation at the micro level is only an extension of existing normal science (or
normal history).

A fundamental challenge is that international negotiations are difficult to observe directly.
These negotiations are confidential and do not allow participant observation except in rare
cases. Much of the process, as we know from case studies, is informal and not always recorded in
documents; hence, archives may be incomplete. However, social science has found ways to study
other phenomena that are difficult to observe directly; this problem need not block productive
new research.

Ultimately, familiar advice applies to this subject like others. Every known empirical
or analytical research design and technique has limitations as well as strengths. For this
reason, using multiple methods (over time if not simultaneously, by teams if not by individual
researchers) offers the best chance for valid answers to our questions. Along the way, new case
studies can take advantage of new and more rigorous qualitative methodology for causal analysis,
which is being developed by APSA’s section on qualitative methods and by other social scientists
(for a recent introduction, see Mahoney 2010). Some past negotiation case studies have not used
these methods as fully as possible, perhaps discouraging their integration into political science
more widely.

Few large-n datasets on negotiation behavior have been created outside the laboratory
(e.g., Hopmann 1974; Druckman 2001; Diir and Mateo 2010). This too could be an opportunity
for future research. These data might be used to test propositions developed with case studies
or formal models. Yet, creating valid data on international negotiation processes outside the
laboratory involves some thorny problems. Hopmann (2002), a pioneer in such efforts, explained
that he shifted to qualitative methods in part because the early quantitative measures failed to
capture essential aspects of the process, casting doubt on the value of the conclusions. As a result,
policy makers showed little interest in the results. He and others have nevertheless proposed
ways in which better quantitative data on the process might be created today (see three issues of
International Negotiation: Telhami 2002; Carnevale and De Dreu 2006).

Future experimental research also presents ample opportunities. One open line of inquiry
concerns the universality of the cognitive factors discussed in Section 2.2.1. For example, the
fixed-pie bias may not generalize across cultures (Morris and Gelfand 2004). Studies on this
topic, and especially those that theorize about the source of any differences, would be especially
welcome. Another empirical line of inquiry suited for laboratory investigation could help
us better understand the role of affective variables. What types of emotions are triggered in
negotiation, how are they triggered, and what are their physiological bases? Whereas studies like
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this have been done in the bargaining literature (Przeworski 1991), we discuss below important
work in negotiation and future opportunities. Other questions, such as the efficacy of having
multiple mediators, are amenable to laboratory-based investigation. Finally, the use of field
experiments has grown in recent years (Powell 2006) and these experiments have begun to be
used in international relations (McDermott 2001). If the appropriate settings could be found or
generated, these designs could help greatly in understanding negotiation.

4.3 Theoretical Questions and Problems

In addressing theoretical questions, one class of opportunities could investigate conditions under
which remedies discussed in Section 3.0 are more and less effective. Although some research

has been published, it would have expanded this report too far to address it. Much more along
this line is needed. For example, under what conditions are attempts to change reservation
values more effective? In addition, folk wisdom and scholarship often discuss using “carrots

and sticks” at roughly the same time, but thinking of the target behaviorally, the two could

have contradictory effects. How might the two moves or tactics interact? The present literature

is inconsistent regarding when partial or small-scale agreements lead to larger ones, and when
smaller agreements bleed off pressure for more resolution and undermine larger agreements. Can
new scientific information discourage negotiated agreement as well as promote it, and can we
generalize about conditions under which each occurs?

Useful formal work could be done to study how the order of issues discussed can affect
the negotiation outcome. Formal and other research is needed to improve our knowledge of
coalition formation, including the tradeoff between larger-size coalitions and shifting the median
preference. Rationalism also has not explained mediation fully, including questions such as where
the mediators obtain their information. Neither is there work in this tradition about multiple
mediators, as far as we know.

Another important theoretical line of development is to investigate outside of the
laboratory how and why emotions have an impact on international negotiations. Most
negotiation and bargaining research has sidestepped this question. Although in IR this is a wide
field of opportunity with little competition, there are serious methodological challenges. How, for
example, can we find credible evidence of strong emotions in international negotiators or leaders
and isolate the effects of emotions from those of other causal factors?

At the same time, pioneers in this field have suggested some paths that might prove
exciting. Neuroscientists and psychologists are moving to the view that cognition and emotion
are intertwined rather than competing processes in the human mind and that rationality itself
depends on a type of prior emotional processing (McDermott 2004; Mercer 2005, 2010). If this is
so, the simplifying distinction between rational and emotional thinking is breaking down.

For negotiation in particular, laboratory research on emotion has been underway since
the late 1980s and has become progressively more complex (Barry 2008). Research shows that
positive affect can lead to more integrative agreements. Some research specializes on the effects of
negotiator A’s emotions on A’s behavior, whereas other studies focus on the effect of A’s emotions
on B’s behavior. In an example of the former, Carnevale (2008) found that even mild positive
affect reverses the familiar finding about loss aversion. Usually, a loss frame produces fewer
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concessions than a gain frame. However, subjects exposed to the positive-affect manipulation
made more concessions when their outcomes were framed as losses and fewer concessions when
in the gain frame, both compared with controls. As an example of the latter type of research,
Kopelman and Rosette (2008) studied how cultural difference may interact with A’s emotions

in determining B’s response. They presented videos showing US negotiators displaying either
positive or negative emotions to two sets of subjects from East Asia and Israel. The East Asians
were more likely to accept an offer from the positive than the negative US negotiator. The Israelis
were equally likely to accept an offer from either.

Section 2.3.1 noted that the role of power is relatively well understood in determining
the distributional outcomes of negotiation, but there is less clarity about the effect of power on
whether agreement is reached. One source of haziness is the literature’s varying conceptions of
power. If we think of the power structure as piles of assets each has to play with, it might seem
that equality is more favorable to agreement than inequality. The weaker will avoid agreement
fearing exploitation. However, if we conceive of power in terms of the parties’ relative alternatives
to agreement and of the parties as strategic thinkers, it is not clear why this conclusion should
hold in general. Power asymmetry should not block agreement when the weak’s preferences are
close to those of the strong, or when the weak prefers not to make concessions but believes it has
a terrible alternative to agreement.

Some empirical research has addressed this question. In the special case of civil wars, a
particular asymmetry has impeded negotiated settlements. Agreement here normally means that
one side, usually the rebels, must lay down its arms and cede territory to the central government.
The concentration of power in the government’s hands creates a commitment problem that
explains bargaining failures (Walter 2013). Conversely, a set of nine case studies representing
peacetime and wartime (but not civil war) negotiations concludes that perceived asymmetry is
actually more favorable for agreement than symmetry (Zartman and Rubin 2000). This and other
studies (e.g., Keohane 1971; Habeeb 1988) show that aggregate power-as-assets is not a sufficient
predictor of outcomes, partly because weaker parties have used strategies during the process that
generated acceptable outcomes. Paradoxically, small size actually confers some advantages (Odell
2010).

Of course, two variables—the outcome as agreement or no deal and the outcome as a
particular distribution of gains and losses—are conceptually related: the proposed distribution
of a resource is part of what an actor considers in deciding whether to accept an ofter. However,
this point also misses the fact that parties, in principle, could continue to negotiate. If there are
disparities between large and small powers, how should we think about incentives to continue
negotiation? Another line of inquiry involving power is to think through the impact of different
types of changes in power. In the sphere of interstate economic negotiations, future changes in
economic productivity could induce commitment problems just as shifts in military technology
bear on security negotiations. Are these two types of change in power equally problematic for
negotiation, and do certain institutions provide more buttressing than others? Finally, the role
of domestic politics should be figured more centrally into thinking about power in negotiation.
A classic tension exists theoretically: leaders might use domestic politics to constrain what they
can “accept” in an international negotiation, but at the same time, the progress of international
negotiations can reshape domestic politics. Hence, the source of bargaining power vis-a-vis
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domestic politics also remains unclear and under-theorized.

In negotiation case studies, a large underexploited opportunity is to generate a new
falsifiable general proposition that could explain observed variation, which could be tested
in later research, while making clear that the case study itself was not designed to test any
proposition. Whereas a few have expressed this type of theoretical contribution, many have not.

Generally lacking and needed in the long term is theorizing that will show how
propositions at the different levels relate to one another. As we have seen, international
negotiation and bargaining research includes diverse studies set, respectively, at the level of
individuals, states, and coalitions of states as actors. For example, do particular international
institutional designs encourage integrative negotiation behavior more than other designs? Is
there any relation between domestic regime type and the behavior of the negotiators representing
those regimes as defined in the individual-level literature? Do strategies found to facilitate
agreement among states that have internal divisions have the same effects when the actors are
coalitions of states whose members have divisions?

There is also great opportunity to advance further by blending elements from different
analytical traditions to take advantage of cross-fertilization. For example, we might select cases
in which leaders seemed not to act rationally according to theory in Section 2.1 and explain why
not using ideas from Section 2.2. Lessons from case studies have been and might be used more
to innovate in formal modeling. IR constructivists writing about negotiations might build some
findings from psychological negotiation studies into their own work, and others outside of the
field might take more advantage of constructivist insights.

Finally, the lack of parsimony in the negotiation-bargaining literature is a serious
weakness for some readers. Another broad challenge is to find ways to increase negotiation
theory’s parsimony and leverage. If this can be accomplished without making great sacrifices of
conceptual clarity, empirical validity, or utility, it would be a significant breakthrough. If actual
proposals aiming for greater parsimony entail significant tradeoffs, scholars may reach different
judgments about the best ways to strike this balance among legitimate objectives.

4.4 Normative or Prescriptive Questions and Problems

Finally, what is the meaning of justice with reference to international negotiation, and what
difference does justice make? Research on this question is in its infancy, but some basic
distinctions have been blocked out. Justice can have at least two meanings. We can consider value
judgments about justice or fairness as part of the parties’ mental maps or preference functions,

or we can consider justice instead as an external standard with which to evaluate a negotiation. A
second major distinction is between judging the outcome and judging the process that produced
it—that is, distributive justice versus procedural justice.

In the first sense of justice as reflective of negotiators’ values, many ultimatum-bargaining
experiments confirm that bargainers are concerned about the fairness of their outcomes as
well as how much money they receive. Mean offers by proposers fall between 40% and 50%;
50-50 is often the mode; and responders frequently reject offers smaller than 20%, even though
they know that their rejection entails receiving zero instead. These results are robust to many
manipulations, including varying the subjects’ cultures and increasing the stakes (Camerer and
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Thaler 1995)—even up to three times the monthly expenditure of the average Indonesian subject
(Cameron 1999).

Outside of the laboratory, a few negotiation studies have begun to argue that another
barrier to international agreement can arise when parties adhere to different principles of justice.
For instance, the difficulties negotiators have experienced in dealing with the distributive aspects
of global warming show that there is little consensus in the world about the principles that should
be used to assign responsibility and share costs for adaptive or preventive responses (Victor 2011).
A pioneering comparative study chose two cases in which the parties held conflicting principles
of justice. It found that in a case in which power was highly asymmetrical, the strong forced the
weak to abandon its principle and accept the best deal it could get; in a case in which power was
more symmetrical, part of the negotiation dealt with reconciling the different principles (Albin
1999). Much more research is needed to confirm and extend this line of inquiry.?

Turning to justice in the second sense as an external standard, a few studies aimed at
helping practitioners have deployed a variety of alternative ethical standards to evaluate the
ethics of various negotiation tactics, including withholding or falsifying information (Reitz et
al. 1998; Menkel-Meadow and Wheeler 2004). Chapter 5 makes a start on elaborating certain
norms appropriate to negotiation. However, to our knowledge, little research has attempted to
evaluate the degree of procedural justice in an international negotiation as a whole, to compare
negotiations on this dimension, or to relate procedural justice to the likelihood of agreement and
the duration and effectiveness of the resulting deals.

Not only negotiators but also external mediators and interveners in conflict sometimes face
painful dilemmas. Consider the decisions that the British, French, and Dutch governments faced
on whether to deploy their soldiers in the 1993 war in Bosnia to promote peace talks while war
was underway; the decision of Dutch leaders about whether to withdraw from Srebrenica in 1995
just before its people were massacred; and the later decision of US leaders about whether to bomb
and kill Bosnians fighting for one side to coerce their leaders into a negotiation to end the war.

We are less aware of systematic efforts to articulate independent standards of justice
or fairness for evaluating the contents of international agreements or of efforts to apply such
standards uniformly to different agreements. Such efforts may not even be feasible. Advances in
this area will need the expertise of political theorists and philosophers.?”

To conclude, social scientists in the fields of international negotiation and bargaining have
made significant strides, working within different analytical and methodological traditions.
Yet, political scientists are underrepresented and are missing many fascinating opportunities
to improve understanding of this ubiquitous and vitally important process in international
relations. We hope more will join this enterprise. This research faces challenges, as does all
political research. However, if more resources were invested in addressing those challenges,
this social science might ultimately prove relevant outside of as well as inside the academy.
This chapter presents many ideas and findings that already have clear implications for practice.

26 Of course, a particular expression of a feeling of injustice could be false, merely another tactic to gain more from an agreement.
A methodological challenge here is to obtain evidence of justice beliefs independent of the negotiation behavior they are to explain, as
usual with arguments from ideas and beliefs. Also see Barry and Robinson (2008).

27 For background, see Beitz (1979) and Kapstein (2006). See also Chapter 5 in this report.
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Additional rigorous scholarship would surely make this knowledge better, including for practice.
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